








CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT MILLEDGEVILLE, 


NOVEMBER TERM, 1848. 





No. 57.—Joun Wa.xer, plaintiff in error, vs. the State of Gzor- 
Gia, defendant. 


[1.] An indictment for bastardy, under the 26th section of the Penal Code of 
this State, is sufficient, when it is alleged the defendant is the father of the 
bastard child, and refused to give security for the maintenance and education 
of such child, when required to do so in terms of the law, by the Justice of 
the Peace, before whom he was brought by virtue ofa bastardy warrant. 


[2.] When a bastardy warrant, issued by a Justice of the Peace, under the 
Statute of 1793, to arrest the defendant, recites that he has been charged, up- 
on the examination of a single woman, on oath, with being the father of a bas- 
tard child, such warrant is admissible in evidence, on the trial of an indictment 
for bastardy, in the Superior Court, to prove the arrest of the defendant, and to 
show he was regularly brought before the Justice, although it is not specified 
in the warrant, that he is to be brought before the Justice, to give security for 
the maintenance and education of the child. When the defendant is brought 
before the Justice, by virtue of a bastardy warrant, the Statute enjoins itas a 
duty on the Justice, to require him to give security for the maintenance and 
education of the child, in terms of the law, and if he refuses, or fails, to give 
such security, then to recognise him to appear at the next Superior Court, to 
answer the charge. 


Indictment for bastardy, in Wilkes Superior Court, tried be- 
fore Judge Sayre, March Term, 1848. 
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The plaintiff in error was put upon his trial in the Superior 
Court of Wilkes county, on an indictment for bastardy. 

The indictment in its second count, (the first being strcken 
out on demurrer,) charged, “ That the said John Walker was, 
on the 12th day of September, 1846, arrested by Edward R. An- 
derson, sheriff of said county of Wilkes, under and by virtue of 
a warrant, from under the hand and seal of Isaac A. McLendon, 
a Justice of the Peace for the said county of. Wilkes, charged up- 
on the oath of one Mary Ann Wheatley, of said county of 
Wilkes, charging the said John Walker with being the father 
of a bastard child, which was then and there likely to be born of 
her, the said Mary Ann Wheatley, and likely to be chargeable to 
said county of Wilkes; and the said John Walker, arrested as 
aforesaid, was brought before Isaac A. McLendon and Benjamin 
Smith, Justices of the Peace for said county of Wilkes, and then 
and there, to-wit: on the 14th day of September, in the year 
aforesaid, in said county of Wilkes, the said Justices, after due 
deliberation, ordered and adjudged, that the said John Walker 
should give bond and security for the education, support and 
maintenance of said child, so to be born as aforesaid, he, the said 
John Walker, being then and there, by the Justices aforesaid, re- 
quired to give said bond and security, for the maintenance and 
education of said bastard child, in terms of the law, he, the said 
John Walker, being then and there, the father of said bas- 
tard child, and he, the said John Walker, then and there, to- 
wit: on the day and year last aforesaid, in said county of Wilkes, 
then and there refused to give said bond and security, and still 
refuses so to do, contrary, &c.” 

Counsel for defendant below, demurred to this count of the 
indictment, on the ground that there was no allegation that the 
Justices of the Peace had required of defendant, bond and secu- 
rity, for the maintenance and education of such bastard child, un- 
til fourteen years of age, and also for the expense of lying-in 
with such child, boarding, nursing, and mainteuance, and uo al- 
legation that such requisition was refused by the defendant. The 
Court overruled the demurrer, to which defendant excepted. 

On the trial, the warrant being offered in evidence, counse! for 
defendant objected to it, on the ground that it directs the defex 
dant to be brought before the Justice, “ to answer the said charge,” 
when it should have been specifically, “to give security for the ed- 
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ucation, maintenance, &c.’ 
the warrant admitted, to which decision defendant excepted. 

The counsel for defendant requested the Court to charge the 
jury, “that it being necessary to allege a bond was refused by 
defendant, to maintain and educate the child, until it was four- 
teen years of age, or to do the same things, ‘in terms of the law,’ . : 
the jury must be satisfied that such a bond was refused by de- 4 
fendant, and not a bond for education and maintenance, for any 
indefinite period, or else the prisoner must be acquitted.” 

The Court refused so to charge, but charged, “If the defen- 
dant was informed of the nature and character of the bond that 
the Justice of the Peace required, and it was in conformity with 
the law, and he refused to give such bond, he is guilty of such re- 


which objection was overruled, and 














fusal in the law.” : 
To which charge and refusal to charge, defendant excepted, 
upon whichseveral exceptions, error has been here assigned. 









G. Anprews, represented by A. J. Mriter, for plaintiff in 
error. 










Sot. Gen. WeEEms, represented by T. R. R. Coss, for defen- 
dant. 





‘ 





By the Court.— Warxer, J. delivering the opinion. 









[1.] The objection to the indictment by the defendant, is, that 
that there was no allegation that the Justices of tle Peace re- 
quired of him security for the maintenance and education of 
the bastard child, until fourteen years of age, and also, for 






the expense of lying in with such child, boarding, nursing, and 





maintenance, and no allegation that such requisition was refused 
by the defendant. By the 26th section of the 10th division of 
the Penal Code, it is declared, “If any putative father of a bas- 
tard child, or children, shall refuse, or fail, to give security for 
the maintenance and education of such child, er children, when 
required to do so in terms of the law, such putative father shall 
be indicted for a misdemeanor, and on conviction of the fact of 
being the father of such bastard child or children, and of his re- 
fusal, or failure, to give such security, he shall be punished by 
a fine,” &c. Prince’s Dig. 649. The indictment accuses the de- 
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fendant with being the father of the bastard child, and that he was 
required by the Justices of the Peace, to give security for the 
maintenance and education of said bastard child, in terms of the 
law, and that he refused to do so. 

The offence is complete under the foregoing section of the 
Penal Code, when it is established that the defendant is the fa- 
ther of the bastard child, and refuses, or fails, to give security for 
the maintenance and education of such child, when required todo 
so, in terms of the law. The Code, it will be perceived, is silent 
as it respects the expense of lying in with such child, boarding, 
nursing, and maintenance of the mother, while she is confined. 
Under the Penal Code, if the defendant is the father of the 
bastard child, and shall refuse, or fail, to give security for the 
maintenance and education of such child, when required to do 
so, in terms of the law, he may be indicted and punished. The 
Act of 1793, is altered by the Penal Code, so far as respects the 
expense of the lying in of the mother, boarding, nursing, &c. be- 
ing alleged in the indictment, and the offence is clearly made out 
against the defendant, by the Code of 1833, when it appears he 
is the father of the child, and refuses or fails to give security for 
the maintenance and education of such child, when required todo 


so in terms of the law, without alleging he was farther required 
to give security for the expense of lying-in with such child, board- 
ing, nursing and maintenance of the mother during her confine- 


ment. 

It is a sufficient answer to this objection raised by the defen- 
dant, that the Code of 1833 does not require any such averment, 
to constitute the offence of bastardy. The offence, as alleged in 
the indictment, is, in the language of the Code, that the defendant 
was the father of the bastard child, and refused to give security for 
the maintenance and education of the child, when required to do 
so in terms of thelaw. By the 1st section of the 14th division of 
the Penal Code of this State, it is declared, “ Every indictment 
or accusation of the grand jury, shall be sufficiently technical 
and correct, which states the offence, in the terms and language 
of the Code, or so plainly, that the nature of the offence charged, 
may be easily understood by the jury.” Prince, 658. The de- 
murrer to the sufficiency of the indictment, was properly overru- 
led by the Court below. We will next examine the charge of 
the Court, to the jury. The Court instructed the jury, that, “If 
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the defendant was informed of the nature and character: of the 
bond that the Justices of the Peace required, and it was in con- 
formity with the law, and he refused to give such bond, he is guil- 
ty of such refusal in the law.” The charge of the Court must be 
understood with reference to the facts then before the Court, as 
exhibited by the record before us. ‘The indictment alleges, the 
defendant was required to give security for the maintenance and 
education of the child in terms of the law, which he refused to do. 
What kind of a bond did the terms of the law require the defen- 
dant to give, for the maintenance and education of the child ? 
By the Act of 1793, the defendant is to give security for the main- 
tenance and education of the child, until he or she arrives at the 
age of fourteen years. Prince, 140. Oue of the Justices, before 
whom the defendant was brought by the warrant, testified that 
he read the bastardy law openly and aloud, before the defendant, 
several times, and that he refused to give bond for the mainte- 
nance of the child, and said he would give bond to appear at the 
Superior Court. Whether the Justice required the defendant to 
give security for the maintenance and education of the child in 
in terms of the law, was a question of fact for the jury to deter- 
mine, under the charge of the Court; and the Court very proper- 
ly submitted to them, what kind of security the Justice did re- 
quire of the defendant, and they have found, that he required se- 
curity for the maintenance and education of the child, until the 
age of fourteen years, for that is such security as the law requires; 
and the law was read to the defendant several times by the Jus- 
tice, and he refuse] to give the security, preferring to give bond 
for his appearance at the Superior Court. . We think the charge 
of the Court to the jury was right, with reference to the facts pro- 
ved, and the verdict also. 

|2.] On the trial of the cause, the warrant by which the defen- 
dant_was arrested, and brought before the Justice, was read in ev- 
idence, and objected to by the defendant, on the ground, it did not 
specify in the warrant, that the defendant was required to give 
security for the maintenance and education of the child, &c. By 
the 1st section of the Act of 1793, any Justice of the Peace is 
authorised, either of his own knowledge, or on information on 
oath, of any free white woman, having a bastard child, or being 
pregnant with one, which it is probable will become chargeable 
to the county, to issue his warrant, and oblige the offender to be 
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brought before him, to give security to the lateeies Court of the 
county, for the support and education of such child, until the age 
of fourteen years, or discover on oath the father of such bastard 
child; which being done, the said Justice shall, in like manner is- 
sue his warrant, to bring before him the person sworn to be the 
father of such child, who, on refusing to give security for the 
maintenance and cducation of such child, until he or she arrives 
at the age of fourteen years, &c. shall be bound over to appear 
at the next Superior Court, &c. 

In this case, the woman disclosed on oath, that the defendant 
was the father of the child. ‘The Jaw enjoined it as a duty on the 
Justice to issue his warrant, and bring the defendant before him, 
and when so brought before him, to require the defendant to give 
security, in terms of the law. The warrant recites, that Mary 
Ann Wheatley, had charged the defendant with being the father 
of her bastard child, and directed the proper office: to arrest the 
defendant, and bring him before the Justice to answer said charge. 
The objection is, that the warrant does not require the officer to 
bring the defendant before the Justice, to give security for the 
maintenance and education of the child. When the defendant 
was brought before the Justice, by the warrant, the law pointed 
out his duty, and it was just as competent for the Justice, under 
the Statute, when the defendant was brought before him, to re- 
quire him to give security for the maintenance and education of 
the child, as if it had been specified in the warrant. The war- 


rant was properly received in evidence, to prove the arrest ofthe 
defendant, and that he was regularly brought before the Justice, 
and the evidence of the Justice establishes the fact, that after he 
was so arrested and brought before him, he, under the authority 
of the Statute, required him to give security for the maintenance 
and education of the child, in terms of the law, which he refused 


to do. 

The legitimate object of the warrant, was to bring the defen- 
dant before the Justice, and when so brought before him, to ex- 
ecute the duty enjoined upon him by the law. The warrant 
shows the arrest of the defendant, on the charge of being the fa- 
ther of Mary Ann Wheatley’s bastard child, and it was properly 
admitied in evidence to establish that fact, if no other. 

Let the judgment of the Court below be affirmed, 











MILLEDGEVILLE, NOVEMBER TERM, 1848. 





rae ‘Dearing, et al. vs. The Bank of Charleston, ¢¢ al. 













No. 58.—Wu.u1am Dearing, ef al. plaintiffs in error, rs. THE 
Bank or Cuarveston, et al. defendants. 






[1.] There isno Statute Law of Georgia which authorizes citizens of a foreign 
State to be made parties to proceedings in our Courts, without their consent, 


and to conclude them by a judgment in personam. 






[2.] The Act of 5 George II., held to apply to citizens of the State who abscond 
or depart from the State to avoid the service of process, or to citizens of a for- 
eign State, who, having been in the State, depart therefrom, for the purpose 






of avoiding service of process. 
The Act of 5 George II. held to be in its spirit of force in Georgia. 






[3.] The property of a citizen ofa foreign State is subject to the jurisdiction of 
our Courts, if within the limits of the State, and may be applied, both at Law 
and in Equity, to the payment of his debts. 






{4.] The jurisdiction of the Superior Courts of this State is co-extensive with 
its sovereignty, and that is limited only by its territory, and, it therefore at- 






taches upon all the property and the persons within the limits of the State; 
yet it is to be so exercised as to conclude by judgments none but those that 






are parties. 






{5.] The Courts of this State have no extra-territorial jurisdiction, and cannot 
make the citizens of foreign States amenable to their process, or conclude them 






by ajudgment in personam, without their consent. A judgment in personam, 
yeudered against an inhabitant of a foreign State, in a cause wherein he did 
not appear, although notice was served upon him by publication, under the 
2d rule in Equity, held to be a nullity as to him. 






[6.] In a suit in Chancery, against a citizen of this State, who has been duly ' 
served, and also against an inhabitant of a foreign State, a decree rendered ‘ 
therein, held to be conclusive as between the complainant and the citizen of 
this State, and that itis a complete protection to such citizen, and that the 
decree in such suit cannot be enjoined in behalf of such foreign citizen, 







aloue on account of the fact that he is a foreign citizen and not bound by it. 






He is entitled to injunction upon a case made, which, according to the general 






rinciples regulating that process, would authorize it. 
P E fe : , 






{7.] A construction put upon the 2d rule in Equity, authorizing service to be 
perfected by publication in certain cases. 










In Equity—Richmond Superior Court, decision on demurrer, 
by Judge Houx7, June Term, 1848. 









The defendants in error filed their bill in Richmond Superior 
Court, charging that Samuel H. Peck owned 310 shares in the 
Augusta Insurance & Banking Company, which, in June, 1839, 
he transferred to the Bank of Charleston, So. Ca. as a security 
for a large sum of money, ($28,000) owing by Holcombe, Peck & 
Co. to the Bank. 
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In March, 1843, the capital stock of the Company was reduc- 
ed, and a certificate was granted to A. Rose, Cashier, for 232 
shares. 

William Dearing having obtained a judgment against Peck, 
in Richmond, caused a levy and sale of these shares, as the prop- 
erty of Peck. 

On the day of sale, (7th January, 1845,) notice was given by 
an agent ofthe Bank of Charleston, that Peck had no interest in 
the Stock. Henry H. Cumming became a purchaser of 165 
shares, at the price of $2 per share. 

On the same day a bill was filed in the Circuit Court of the 
United States, for the district of Georgia, to which Cumming 
was made a party, to restrain the Insurance Company from 
transferring the shares to the vendees of the sheriff, which bill 
was still pending when this was filed. Mr. Cumming answered 
the bill in the Circuit Court, disclaiming any interest in the 
shares, and alleging that he purchased, as agent of William Dear- 
ing, Stovall & Simmons, and Ives & Brother, who were made 
parties. 

On 7th February, 1845, William Dearing filed a bill in Rich- 
mond Superior Court, alleging the transfer of the shares from 
Peck to the Bank of Charleston, to have been fraudulent, and 
praying a decree ordering the Insurance Bank td transfer the 
shares to him. 

The Bank of Charleston was made a party to this bill, and be- 
ing non resident, a rule was published for four months in the 
Chronicle § Sentinel, a newspaper published in Augusta, requir- 
ing the Bank of Charleston to appear and answer. 

There being no appearance, the bill was taken pro confesso, 
and a decree taken ez parte, in conformity with the prayer of the 
bill. 

The present bill of complainants below, defendants in error,ai- 
leges that the Bank of Charleston had no notice of these proceed- 
ings, and that so soon as they came to their knowledge, this bill 
was filed to review and set aside the decree rendered in the bill 
of Dearing vs. The Bank of Charleston, et al. The affidavit of 
the cashier of the Bank was attached to the bill. 

‘William Dearing, in his answer, among other things, alleged 
that the Bank of Charleston did have notice, from several facts ; 
one, that a director of the Bank of Charleston inquired of the 
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defendant what the notice in the Chronicle & Sentinel meant, 
when the defendant referred him to the notice itself. Another, that 
the paper was filed in the public reading room in Charleston, to 
which all the officers of the Bank hadaccess. And another, that 
the President of the Bauk of Charleston, in the Banking House 
of the “ Augusta Insurance & Banking Company,” in Augusta, 
was notified of the pendency of this suit, and agreed to de- 
fend it. 

Upon the coming in of the answer, a motion was made to dis- 
solve the injunction, which motion was refused by Judge Holt, 
and Dearing excepted. 


Mitter & Cumm™ine, for plaintiffs in error. 


1st. There is no equity in the bill of the said Bank of Charles- 
ton, nor any thing calling for the interference of the Court by 
injunction. : 

2d. The said Bank of Charleston was regularly and legally 
made party defendant to the first bill, and was concluded by the 
decree rendered therein. Rule of the Superior Court, Hotthkiss, 
676, 953. 3 Kelly, 23. Dudley, 190. 3 Binney, 277, 417. 4 
Stewart & Porter, 447. 12 Gill & Johns. 69. 10 Yerg. 172. 
Story’s Eq. Pl. s.135, 135 a. 

3d. The stock in dispute was within the jurisdiction of the 
Court, and the Augusta Insurance & Banking Company, the 
other and material defendants to the first bill, being duly served 
with process, the Bank of Charleston was bound by the decree 
rendered. 2 McCord’s Ch. R. 435. 3 Gill & Johnson, 504, 509. 
1 Atkyns, 19. 10 Yerg.172. Story’s Conflict of Laws, Sec. 383. 

4th. The Bank of Charleston had knowledge of the sale of the 
stock by the Sheriff—had an agent there, and was bound to 
know what proceeded from it, or suffer the consequences. 3 
Kelly, 74. Story’s Eq. Pl. s. 414. 

5th. The Bank of Charleston has neither complied with the de- 
cree, nor permitted ittobe complied with. Story’s Eq. Pl.s. 406. 

6th. There is no error on the face of the decree enjoined ; nor 
does the bill of the Bank of Charleston allege the discovery of 
any material testimony since it was rendered. Story’s Eq. Pl. 
s.404. 12 Gill & Johnson, 69. 

7th. The decree of a Court of Equity cannot be stayed by in- 


junction. 4 Iredeli’s Eq. R. 481. 
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8th. The equity of the bill of said Bank of Charleston is denied 
by the answer of Wm. Dearing. 


Gou.p, for defendants in error. 


Ist. The equity of the bill is zot sworn off. 

This equity consists in want of notice of the original proceed- 
ing. 

The Cashier swears, positively, that the Bank had no notice. 

The President’s affidavit was to the same effect, but is mislaid. 

It is sworn off by cnference and hearsay—no positive averment 
of notice in the answer. 

The statement of Mr. Boyce’s conversation, is only inference. 

That of notice from the Insurance Bank, is only hearsay. 

2d. The injunction was properly granted. 

No man can be deprived of his rights, without a hearing. 

There are cases (of attachment, for instance,) where, from neces- 
sity, decisions are made, ex parte. 

But these depend only on Statutes, and can only be extended 
by Statute. 

A Rule of Practice is relied ou. (Rule 2, in Equity.) 

1st. But where a party is not heard, rules against him must be 
construed strictly, and strictly complied with. It does not ap- 
pear that this order was founded on affidavit. 

2d. Courts have power to make rules of practice, not to legislate 
away substantive +v/ts. 

The Act of 1821 goes no further—gives no power to the 
Judges, to legislate by procuration. See Const. Art.1, s. 1. 
Hotch. 500. 

The Act of 1838, ( Hotch. 676,) merely fixed the time of pub- 
lication, which the rule left to discretion of the Court, made no 


provision concerning, and gave no sanction to the subject-matter of 


the rules. 
The only Statute authority for this rule is in the Statute 5 


Geo. II. c. 25. Schley, 366,’7. See Compiler’s note. 

And if that Statute reaches the case, the party is allowed seven 
years to impugn the decree. Sec. 4. 

And asimilar privilege is given, in other States, where a simi- 
lar proceeding is authorized. 7 Stat. S. C. 210. 
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Jas. L. Petieru, for defendant in error. 


The appellant ought to be enjoined from attempting to enforce 
the order made in his favor, because it is an ex parte order, not 


made upon the merits and contrary to the truth. 
1, It is the distinction of Equity, not only to do justice, but full 
justice; it is not enough that the case should be plain between 


A. and B. If ulteriot interests be involved, Equity will not dis- 
turb the condition of the parties, without taking care that all 
rights are preserved. Therefore, in Equity, all who are interest- 
ed, must be made parties. 2 Daniel’s Pr. 982. 16 Vesey, 321. 
Mit. 133. 

But to bind the rights of those who have not been heard, and 
who are made parties only nominally, and for the very purpose 
of condemning them unheard, is wholesale injustice. 

A decree ex parte is considered as the decree of the party, and 
he must take such a decree as he can abide by. 1 Smith’s Pr. 
416. Giulbert’s For. Rom. 155, 2 Mad. Pr. 351. 

This is the rule when the party has appeared, and is in con- 
tempt. When he is in contempt for not appearing, the practice 
is regulated by 5 George I]. Cap. 25, which is of force in Georgia. 
See Schiey’s Dig. 366. But this Statute d es not infringe, in the 
least, on the cardinal principle of Equity, that judgment should 
follow justice. In cases under the Statute, the party does not 
draw his own decree, but the Judge, on examination of the 
pleadings. Geary vs. Sheridan, 8 Ves.102. 2 Dan. Pr.970; and 
ample opportunity is given to the party affected by the decree, 
to make his objections within seven years. Such is the caution of 
Chancery, and the Statute Law of Georgia, in respect to parties 
who have absconded, to avoid being served, or incurred the pen- 
alties of a contempt, by disobeying the process of the Court. 

When the rule, that all persons interested in the subject of the 
suit, should be made parties, would include some persons out of 
the jurisdiction, Equity modifies the form of proceeding. The 
fact is stated in the bill, and process prayed against the absentees, 
when they come within the jurisdiction. 1 Scho. § Lef. 240. 
Story’s Eq. Pl. 78. Osborn vs. the Bank, 9 Wheat. 738, 846. It 
would be mockery of justice to preserve the form, at the expense 
of substance, and include the absentee, because it is a rule of 
Equity to include every party that may be affected by the de- 

VOL. V. 64 
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cree; and condemn him unheard, and without evidence, be- 
cause he is absent. 

If the Bank had been in contempt, an absolute decree against 
them, without hearing, could not be justified. 

2. But the Bank was not in contempt. 

The State of Georgia, and its Courts, have no jurisdiction over 
strangers, not within the limits of the State. Extra-territorial au- 
thority, whether attempted to be exercised by the Executive or 
Judiciary, is necessarily illegal. As to the public, it is a glaring 
usurpation on the independence ot a State, to summot its citizens 
to a foreign tribunal. And as tu the individual, it is against the 
first principles of reason and justice, that either in civil or crimi- 
nal proceedings, a man should be condemned before he is heard. 
2 Ins. 51. Buchanan vs. Rucker, 1 Camp. 63. 9 East, 192. 
Pawling vs. Wilson, 13 John.192. Bordenvs. Fitch, 15 John.121. 
Miller vs. Miller, 1 Bail. 242. Story’s Conf. Laws, §546. 

There is, however, a jurisdiction, founded on the control of the 
sovereign over the thing. Such are proceedings in rem, recog- 
nized by the law of nations; and foreign attachments may be de 
fended on the same ground. 

But this head of jurisdiction is necessarily limited. It is the 
exception. The general rule is, thatto give jurisdiction, the par- 
ties must be subject to theauthority, and the subject-matter within 
the cognizance of the Court. The struggle here,is to make the 
exception the rule, and because the property is within the juris- 
diction, to bring ad ejusdem examen every question that may have 
reference to it. 

But the distinction between the various sorts of actions, as real, 
personal, or mixed, will reconcile the sovereignty of the State, 
with the rights of strangers; using the term real action, in the 
sense of the Civil Law, as an action for the recovery of jus in re. 
Story’s Cunf. Laws, 530. 

Between the appellant, and the Augusta Insurance & Banking 
Company, this was a real action; between him and the Bank of 
Charleston, it was personal, or mixed; for the recovery of jus ad 
rem. 

If he had brought an action at law, the Augusta Company 
would have been the defendant, and there would have been no 
need of any other. The Bauk of Charleston is made a defendant 
in [-quity, because Equity seeks to do full justice; but full jus- 
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tice is not done by making a decree behind a party’sback. The 
Bank is not a party in respect to its property, for the bill pro- 
ceeds on the assumption that the property is Dearing’s. 

3. It is gratifying to know, that neither the Act of 1838, nor 
the rule of Court, contravenes these principles. They only point 
out the way of doing what may be lawfully done. It was not the 
intention ofthe Legislature, or of the Court, to put the complain- 
antin Equity on a better footing, by means of a rule and publica- 
tion, than he would have been, if his bill had charged the fact, 
that the Bank of Charleston was out of the jurisdiction, and 
prayed such a decree as could be made against the parties within 
the jurisdiction. 1 Story’s Eg. Pl. 81. Mit. 134, 226. 

Lastly.—lf what has been done was even allowable by the 
letter of the Act, or the rule of Court, it would be, not only ineq- 
uitable, but fraudulent, to take advantage of such regulations, to 
deprive a stranger of his rights, without a hearing. Cranston vs. 
Johnston, 3 Ves. 170. If the decree sought to be enjoined, were 
unexceptionable in every other respect, it must be enjoined on 
the ground of surprise. Story’s Eg. 120. 1 Story’s Eq. Pl. 426. 





——_ 











By the Court——Nisset, J. delivering the opinion. 


The bill filed by Dearing against the Augusta Insurance & 
Banking Company, and the Bank of Charleston, charges that one 
Samuel H. Peck was the owner of certain shares of the stock of 
that Company, which was brought to sale under our Statute, ma- 
king stocks liable to execution—that he (Dearing) became the 
purchaser, and that the sheriff of Richmond county, in accord- 
ance with the requirements of the Statute, issued to him a certif- 
icate of purchase—that the same stock had been, previous to his 
purchase, assigned and transferred by a firm of which said Peck 
was a member, to the Bank of Charleston, a corporation existing 
by law in the State of South Carolina, and stood on the books of 
said Company inthe name of A. G. Rose, cashier of said Bank— 
that said transfer to the Bank of Charleston was without consid- 
eration, and that that Bank, by its charter, is prohibited from owning 
stocks—that on presentation of his certificate of purchase, the 
Augusta Insurance & Banking Co. declined, as required by the 
Statute, to transfer the stock to him. He asks subpoenas against 
the Company, and the Bank of Charleston, and prays that the 
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stock may be ducveed to be tr enelereed to him by the Aug. Ins. 
& Banking Cv.—that the dividends thereon accruing may be 
paid to him, and that the Bank of Charleston be perpetually en- 
joined from any farther proceedings against the Companiy in re- 
lation to the stock. The Aug. Ins. & Banking Co. was duly serv- 
ed with subpoena, and an order was taken to perfect service on 
the Bank of Charleston, under the 2d rule of practice in Equity, 
by publication in the Chronicle § Sentinel. Publication being 
made in pursuance of the rule, the Bank of Charleston was made 
a party, and not appearing, the bill was taken pro confesso, as to 
that corporation. Upon the hearing, a decree was rendered, 
that the stock be transferred to the complainant, William Dearing, 
by the Aug. Ins. § Banking Co. and that the diridends thereon, 
Jrom the time he became the purchaser, be paid to him, 
Before this decree was executed, the Bank of Charleston filed 
a bill, which is designated by the pleader, a bill in the nature of a 
Bill of Review, setting forth its title to the stock—the facts already 
stated as charged in Dearing’s bill—that it is a foreign corpora- 
tion, not subject to the jurisdiction of the Courts of Georgia ; that 
it was wholly without notice of the pendency of Dearing’s suit 
against it—was not a party thereto, and is not bound by the de- 
cree rendered therein, and praying that Dearing be enjoined 
from all farther proceedings under his decree, and that the Aug. 
Ins. & Banking Co. be restrained and enjoined from transferring 
the stock to him. Dearing answered the bill, and upon the 
coming in of his answer, solicitors for respondent moved to dis- 
solve the injunction upon two grounds: 
ist. Because there is no equity in complainant’s bill, nor any- 
thing calling for the interference of the Court by jurisdiction. 
2d. Because, ifthere be equity in the bill, or anything therein 
to authorize the injunction, the same is denied by the answer. 
The presiding Judge refused the motion, and upon that refu- 
sal error is as signe d; the counsel for Dearing still insisting that 
there is no equi y in th ie bill filed by the Bank of Charleston, nor 
ing therein calling for the interference of the Court by in- 
vied by the answer. 
‘this cause, | have said 


1 tee Tea th 
VW Oariescon, 1 the 


cuit Court of the United Siates, nor shail | again reier to it, as I 
consider that it has nothing whatever to do with the questions 
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submitted inthe record. I dismiss altogether, the question wheth- 
er the equity of the bill is denied by the answer, because it will 
be seen that, according to the view we have taken of this cause, 
the consideration of that question is unnecessary. 

The questions submitted for our revision by this writ of error, 
are important, inasmuch as they relate to the jurisdiction of our 
own Courts—the rights of citizens of, and corporations located 
in foreign States, and to that comity between independent States, 
which all civilized people, under different governments, have ob- 
served towards each other. They are, however, not new. We 
have the lights of many years to guide us in our pursuit of truth 
and justice. They seem to us to be well settled by the opinions 
of learned men, and by the solemn adjudications of Courts of the 
most commanding authority, both in our own country and in Eng- 
Jand. It is, therefore, with some confidence in the rectitude of 
our judgment, that I address myself to the discussion. 

T shall inquire— 

1st. Whether the Bank of Charleston, being a corporation, 
existing by virtue of a charter from the State of South Car- 
olina, and located in that State, is concluded by the decree in fa- 
vor of William Dearing. 

2d. If it be not concluded by that decree, then, whether there 
is anything in its bill, to authorize an injunction to stay the exe- 
cution of that decree ? 

3d. What is the effect of that decree ? 

In relation to the first inquiry I remark, that whether the 
Bank of Charleston is or not concluded by the decree, depends 
upon the question, whether, in the case made by Dearing’s bill, 
the Superior Court of Richmond county, had jurisdiction over a 
foreign corporation? If it had, and there was notice to the Bank 
of Charleston of the pendency of the suit against itself, brought 
in the Courts of Georgia, it is concluded, and can‘aver nothing 
against the decree in that suit rendered. 

{[1.] We believe that there is nolaw of force in this State, au- 
thorising the making ofa citizen of a foreign State a party to a 
suit in our Courts, so as to conclude such citizen, by a judgment 
or decree / personam, unless he voluntarily appears and defends. 

And that, by the general law, and by the comity of States, the 
citizen of a foreign State, cannot be made a party to a suit in 
Georgia, so as to be estopped by a judgment against him, without 
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his consent. And farther, that the Bank of Charleston, whether 
it had or not, notice of the pendency of the bill brought against 
it, in the Superior Court of Richmond county, by Dearing, was 
not a party to the same, and is in no way affected by the decree 
had in that cause; and that, whatever may be its rights in and to 
the stock, which is the subject matter of that suit, they remain as 
perfect as they would be, if no such decree had been granted, and 
it may litigate its rights in that subject matter, in the Courts of 
Georgia, and according to the laws of this State, as against the 
claim of Dearing, or of any other person, and may, notwithstand- 
ing that decree, if by law entitied to the stock, recover from Dear- 
ing the dividends thereon, which have been, by the decree, award- 
ed to him. 

The rule of Court, the publication, and the order to make the 
Bank of Charleston a party, and to take the bill as confessed, do 
not, it is scarcely necessary to remark, make it a party, without 
authority of law to exercise jurisdiction over it. It is argued that 
the rule of Court has received the sanction of the Legislature, and 
therefore, it has the force andeffect of law. It isa power incident 
to all Courts, unless restrained by law, to adopt what we usually call, 
rules of practice. It is unquestionably true, that the Superior 
Courts of Georgia, holding Chancery jurisdiction, have the right 
to prescribe the manner in which they will exercise that jurisdic- 
tion, unless such prescription be in conflict with the laws of the 
land. But I apprehend no one has, or will claim for our Conrt 
of Equity, or for any Court, the power of enlarging or limiting 
its jurisdiction ; of creating a right, or imposing an obligation ; 
of making or repealing laws. They have, of course, no legisla- 
tive powers. The largest of all assumptions of power, as well as 
the most absurd, would be to undertake, by rule, to make a citi- 
zen of a foreign State subject to their jurisdiction; a power 
which able men have denied to Legislatures. The rule, there- 
fore, singly considered, proves nothing in the view I now take of 
this question. ‘That it subserves a valuable purpose, we shall 
see hereafter. Has it, however, the force of a law of the State, 
by virtue of legislative authority conferred upon the Courts, or 
by virtue of prospective legislative sanction? We think not. 
The Legislature never did clothe the Courts of Georgia, with 
any legislative authority. If the Legislature had undertaken to 
do this, there could be little doubt but that the Act which 
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conferred the power, would be unconstitutional. ‘The Constitu- 
tion of the State inhibits to the Courts, legislative power. The 
departments of the Government are made separate and distinct, 
and the Legislature has no authority to transfer to the Courts 
those powers which the Constitution devolves alone upon itself. 
The Act of December, 1821, makes it the duty of the Judges of 
the Superior Courts of this State, to convene at the seat of gov- 
ernment once in each year, “ for the purpose of establishing uni- 
form rules of practice throughout the several circuits of this State.”’ 
Prince, 449. The object of this Act is manifest. Inasmuch as 
the Judges of each of the circuits, had power to adopt rules of 
practice for their own Courts, and the practice in each circuit was 
therefore, in fact, or was likely to be variant from what it was in 
every other circuit, very much to the annoyance of the profession, 
and to the injury of the people, to remedy that evil, by making 
the practice uniform throughout the State, the Act of 1821 was 
passed. It gave sanction to such rules as the Courts might right- 
fully adopt, and to none others. The authority conferred upon the 
Judges, is, “toestablish uniform rules of practice,” and not to make 
laws or to repeal them. We have before held, and now hold, 
that this Act makes all such rules of practice as the Judges may 
rightfully adopt, obligatory upon parties litigant in their Courts. 
To this extent it goes—no farther. If, then, the rule in question 
be claimed to confer jurisdiction upon the Courts; to cause per- 
sons, or corporations not before liable to be cuncluded by tkeir 
judgments and decrees, to be concluded by them; it has for such 
purposes, in our judgment, received no legislative sanction. If it 
is claimed that it authorises the making of parties, who could not 
before be made in our Courts against their consent, then, we say 
that for such purpose it derives no sanction from the Act of 1821. 
So far as itis merely a rule of practice and no law, it has received 
the sanction and affirmance of the Legislature. So far as it as- 
sumes to have the authority of the legislature, it is a nullity. 

The Act of 1838, relied on in the argument as giving the sanction 
of the Legislature to the 2d rule in Equity, makes certain the time 
of publication, which the rule leavs indefinite, and which was 
therefore within the discretion of the Court. ‘It enacts nothing, but 
that publication once a month for four months, shall be held suf- 
ficient. The remarks already made on the Act of 1821, apply 
with equal pertinency to this Act. It may be considered as an 
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approval of the rule, so mie as it operates merely as arule of prac- 
tice, and no farther. 

The 2d rule in Equity is in the following words: “When a 
defendant or defendants reside out of a county in which a bill 
originates and is sanctioned, which fact must be verified by affi- 
davit, the Court, or Judge at Chambers, shall pass such order for 
appearance and answer as the distance of the defendant’s resi- 
dence shall warrant ; service or publication of which order, accor- 
ding to the exigency thereof, shall be deemed a sufficient service 
to compel an appearance, and subsequent. proceedings shall be 
the same as if the defendant or defendants had been served with 
process by the Sheriff of the county where the subpcena is made 
returnable. And if it shall appear by affidavit, that a defendant 
is absent from the State, or cannot be found therein, service may 
be perfected by publication in a public News-paper, upon the or- 
der of the Court, requiring him to appear,and answer the com- 
plainant’s bill in such time as the Court may direct.” Hotchkiss, 
953. I introduce this rule here for the purpose of saying that 
its clauses, all except the last, obviously apply to defendants, who 
are within the State. The first provisions apply to defendants 
who reside out of the county in which the bill originates. The 
conclusion fairly drawn from the words, and others which follow, 
is, that the defendants intended are such as reside out of the 
county where the bill originates, yet within theState. The truth 
of this construction is demonstrated from the fact, that in the last 
clause, provision is made for perfecting service on defen- 
dants “who are absent from this State, or who cannot be found 
therein.” It is worthy of note, that the rule no where speaks of 
persons or defendants who reside out of the State,and it may be 
well questioned, whether the convention of Judges who framed, 
intended it to apply to non-residents, or citizens of a foreign 
State. In practice, I know, it has been extended tothem. This 
rule of Court is, no doubt, based upon the Act of 5th George II. 
and I am disposed to believe that the Judges considered that 
Statute as their warrant for establishing it. 

[2.] That Act, in its spirit, if not in its details, is of force in 
Georgia. So far as it can be applied to our different judicial or- 
ganization, ouradopting Statute makes it the law of Georgia. 
The construction I have suggested of our rule, makes it in sub- 
stance declaratory of the English Statute of George. Now, that 
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Statute has been considered as legal authority to draw a non-res- 
ident within our jurisdiction, and as sanctifying the proceedings 
had in Dearing’s bill against the Bank of Charleston. We do 
not think so. It applies alone to the subjects of Great Britain, 
and adopted by us, it applies alone to the citizens of Georgia. 
Great Britain has not been guilty of the national discourtesy, not 
to say injustice of attempting to force the subjects of a foreign State, 
under her jurisdiction, at the peril of losing their rights under her 
laws. Nor has the State of Georgia. The Act of 5 George II. 
provides, that if a defendant in Equity, against whom any subpee- 
na or other process shall issue, shall not cause his appearance to 
be entered upon such process within such time and in such man- 
ner as it ought to have been entered, in case such process had 
been duly served, then upon its being made to appear to the 
Court, by affidavit, that such defendant is beyond the seas, or 
upon enquiry at his usual place of abode, he cannot be found so 
as to be served with process, and that there is just ground to be- 
lieve that he has gone out of the realm or otherwise absconds, to 
avoid service, then the Court may make an order directing and 
appointing him to appear at a eertain day therein named. It 
provides farther, that within fourteen days such order shall be 
published in the London Gazette, &c. and if he does not appear 
within the time limited by the order, or within such farther time 
as the Court shal] appoint, upon proof of .the publication, it will 
order the plaintiff’s bill to be taken pro confe.so, and make such 
decree thereon as shall be thought just, which decree may be ex- 
ecuted by process of sequestration, &c. 

In all such cases the defendant affected by the decree, if he 
returns to the realm or becomes publicly visible within seven 
years after the making of the same, shall be served with a copy 
of the decree, within a reasonable time after his appearance, or 
after his becoming visible, and if so served he may within six 
months after such service, petition for and have a re-hearing of 
the cause, and if he fail within that time, so to petition, the de- 
cree shall be absolutely confirmed and bar all claim by him, If, 
however, he is not served with a copy of such decree, he may, at 
any time within seven years from the time the decree is render- 
ed, petition the Court for a re-hearing, and upon giving security 
for costs, he is permitted to answer, and the cause shall be re- 
heard. If, however, he faiis, (not being served as before stated, 
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with acopy ofthe decree,) to apply for a rehearing within seven 
years, he is absolutely barred. 

The only other character of defendants in Equity, contem- 
plated by the Act of George JI. is such as being served, are 
brought into Court by writ of habeas corpus. As to them, it is 
enacted, that if being so brought in, they refuse or neglect to en- 
ter their appearance, according to the rules of the Court, or to 
appoint a clerk or attorney to act for them, the Court may ap- 
point an attorney or clerk for them, and take such farther pro- 
ceedings in the cause as would be regular, as if the party had actu- 
ally appeared. There are farther provisions in this Act, but I 
have recited all those which characterise the persons upon which 
it is intended to operate, from which it is manifest that it relates 
to sabjects of Great Britain, who being still within the realm, ab- 
scond to avoid regular service, or depart the realm for the same 
purpose, and to subjects who, being brought into Court after ser- 
vice by writ of habeus corpus, refuse toenter appearance. This 
construction is proven to be the true construction by the title of 
the Act, which declares it to be “an Act for making process in 
Courts of Equity effectual against persons who abscond and can- 
not be served therewith, or who refuse to appear.” A foreign 
citizen, who is not whilst abroad personally’ subject to the juris- 
diction of a State, cannot be said to abscond. It would be ab- 
surd to say that one hides from the service of process, to 
which he is not liable. Its truthfulness is yet more manifest from 
the preamble of the Act, which is in these words: ‘“ Whereas, 
sometimes persons have wrthdrawn themselves beyond the seas, 
or otherwise absconded, to avoid appearing in Courts of Equity, 
or being served with process for that purpuse, or being brought 
into Court by habeas corpus, have refused to appear, for remedy, 
&c.” The preamble contemplates persons who being within 
seas, w thdraw beyond the seas, It is demonstrated by the proviso 
to the Act, which declares that it shall not extend to any person 
beyond seas, unless it shall appear to the satisfaction of the Court 
by affidavit, that such person had been in England within two 
years next preceding the suing out of the subpeena. If it can be 
construed to apply at all to subjects ofa foreign State, it can ap- 
p'y only to such as had been in England, within two years next 
preceding the suing out ‘of the subpoena. If it does apply to 
such persons, it cannot apply to corporations which have no lo- 
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comotive faculties, and which, from their constitution, can be dom- 
iciled only in the State whose sovereignty creates them. In no 
view, therefore, of this Act, does it affect this*case ; but if it did, 
under its provisions the Bank of Charleston, with notice of the de- 
cree, would have six months within which to review it, and without 
notice, seven years. And upon either contingency, its bill is 
within time. Schley’s Dig. 366. Iknow of no rule of practice, 
or law of the State, except those laws and the rule I have remark- 
ed upon, which have any relevancy to the power claimed for our 
Courts by the plaintiff in error, to serve by publication, and bind 
by their decrees an inhabitant ofa foreign State. Such a power 
has never been asserted by this State. Were there an Act of the 
Legislature conferring upon the Courts this unwonted authority, 
it would be the duty of this Court to enforce it, however we might 
hold it wanting in respect to the sovereignty of other States, anu 
violative of that comity happily now, by the sanction of reason, 
justice and christianity, subsisting between the civilized nations of 
the earth. WhenI come to speak of the 2d rule in Equity again, 
I hepe to show that, so far from violating the rights of citizens of 
other States, it confers upon them a privilege whilst it subserves 
the convenience of our own people. 

[3.] A law of this State, were there such a law, which would 
authorize a judgment im personam, against the citizen of another 
State, could have inherently no extra-territorial effect. Be- 
cause no State has authority to execute its process without its own 
limits, and could not, therefore, effect service upon a foreign citizen, 
and it is revolting to every enlightened and good man’s sense of just- 
tice, to determine his rights, who is not heard in defence of them. 
And because the rights cfsovereiguty require,that the citizen of each 
incependent State should be liabie to, and be protected by, the laws 
of the State to which he owes allegiance. By the comity of States, 
the laws of each State are respected in foreign States, unless they 
are prejudicial to their national rights, or to the rights of their 
subjects. 

But not, if they are so prejudicial. The independence of every 
State requires that all other States should concede to it, the right 
of protecting its own citizens and their rights, and of enforcing 
obedience to their own laws. Without this, national equality 
would be but a name, and without this, there could be neither 
commerce, treaties, intercourse, nor faith among the nations. “It 
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is difficult to conceive, (says Mr. Story,) upon what ground a 
claim can be rested to give to any municipal laws an extra-territo- 
rial effect, when thoSe laws are prejudicial to the rights of other 
nations, or to those of their subjects. It would at once annihi- 
late the sovereignty and equality of every nation which should 
be called upen to recognise and enforce them, or compel it to de- 
sert its own proper interests, and duty to its own subjects, in fa- 





vor of strangers who were regardless of beth. A claim so na- 


ked of any principle, or just authority to support it, is wholly in- 
admissible.” Conflict of Laws, 32. These principles deny to 
such municipal laws, extra-territorial effect, whether they oper- 
ate upon the person of a foreign citizen who is without the State 
which enacts them, or upon his property situate outside of its 
limits. And they, therefore, repudiate the right of oue State, by 
a judgment of its own Courts, to conclude, without his consent, 
the right of a foreign citizen to litigate his claim to property in 
its jurisdiction. This last proposition has limitations, some of 
which I shall presently notice. The doctrine asserted by the 
plaintiff in error, therefore, has no foundation in, any municipal 
law of Georgia, 1 enquire, whether there is any principle of the 
Common Law, or of the laws of nations, or of the Federal Con- 
stitution, from which it can derive any sanction. 

This question is not affected at all by the Constitution of the 
United States. ‘The States of the Union, so far as the merits of 
this question are concerned, are sovereign. What are the limi- 
tations of their sovereiguty as_ political communities, it would be 
foreign to the exigences of this cause toenquire. Mdl/s vs. Dur- 
yee, 7 Cranch, 481. 3 Wheat. 234. The Constitution of the 
United States provides, “that full faith and credit shall be given 
in each State, to the public acts, records and judicial proceedings 
of every other State.” Cons. U. S. arts, 3 §4. Declaratory of 
the meaning of full faith and credit, Congress has said, that the 
judgments of State Courts shall have the same faith and credit 
in other States as they have in the States where they are ren- 
dered. Act of Congress of 26th May, 1790, Ch. 11. 2 Story’s 
Com. on the Constitution, Ch. 29, secs. 1297 to 1307. According 
to the decisions under the Constitution and law of Congress, no 
new power is conferred upon the States. The Constitution reg- 
ulates the effect of their acknowledged jurisdiction over the per- 
sons and things within their limits. Foreign judgments are put 
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‘upon the footing of domestic judgments, as evidence. The juris- 
diction of the Court in which a foreign judgment is rendered, 
whether it was obtained by fraud, and the right of the State in 
which it was rendered, to exercise authority over its subject mat- 
ter or the parties to it, may be enquired into. So that the Con- 
stitution leaves this question where we find it—it is still a ques- 
tion of jurisdiction and State authority. Story’s Conf. of Laws, 
sec. 609. Story’s Com’s on the Constitution, secs. 1297 to 1307. 
8 Johns. R. 173. 6 Pick. 237. 9 Mason, 462. 6 Wend. 447. 
9 Serg. § Rawl.260. 10 Ib, 240. 1 Hill. 8. C. R. 155. 2 Id. 
302, 358. 4 Conn. R.380. Latine vs. Clements, adm’r, 3 Kelly, 
428, 429. 

This is not the case of a creditor seeking to enforce payment 
of a debt due by a foreigner, by seizing and applying bis proper- 
ty, found within this State. The jurisdiction of our Courts of 
Law and of Equity, over property of a non-resident debtory, for 
such a purpose is unquestioned. It may be attached or sold “Yo 
pay debts by a decree in Chancery. Our Statute laws subject it 
by process of attachment. And the right to do so is recognised 
by the laws of nations, and is a necessary incident of sovereignty. 
Not only may the property of a non-resident be se applied, but 


his credits also. Money, for example, due him by third persons. 


As at law in our State by garnishment. This is an exception to 
the general proposition, that the rights of an inhabitant of a for- 
eign State, in property within the jurisdiction of another State, 
are not concluded by a judgment there. A judgment in attach- 
ment, is however, in the nature of a proceeding in rem, and is 
conclusive only upon the property seized. It has not the , effect 
ofa judgment im personam, and has no extra-territorial effect, ex-' 
cept as to that property. In the Courts of the State where the 
debtor resides, it is not evidence of a debt which can be there 
enforced upon him personally. If he appear and defend, the rule 
is usually held different, but able jurists have doubted whether 
appearance would enlarge the effect of a judgment. See the 
able opinion of Mr. Ch. J. Parsons, in Bissell vs. Briggs, 9 Mass. 
R. 468. In all such cases as | am now considering, the idea 
of notice to the defendant, is studiously maintained; so averse are 
the Courts from giving judgment—from exercising a rightful ju- 
risdiction even, “ behind one’s back.” For in attachment,” the 
seizure of the property is considered as notice to all the world, 
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as in proceedings in Courts of Admiralty. Story’s Conflict of 
Laws, 440, 441. Henry on Foreign Laws, ch. 8, 9,10, page 54 
to71. Douglass vs. Forest, 4 Bing. R.686 to 701. 5 Mason R. 
35. Phelps vs. Holker, 1 Dall. 261. 5 Johns. R. 37, 13 Ib. 192. 
8 Ib. 86. 9 Mass, R. 462. 3 Burge on Col. § For. Lav, part 2, 
ch. 24, page 1016 to 1019. 

I have stated that this is not a proceeding in Equity, by a cred- 
itor, to apply the property of a non-resident debtor. It is im- 
portart to know precisely the relations of the parties to each 
other, and to the subject matter. Then, briefly, the record dis- 
closes that William Dearing was a judgment creditor of Samuel 
H. Peck, and believing that certain stock, which he had owned, 
of the Aug. Ins. & Banking Co. which stood on the transfer books 
of that Company, in the name of A. G. Rose, cashier of the Bank 
of Charleston, was liable to his judgment, caused it to be levied 
on and to be sold by the sheriff, he becoming the purchaser. The 
Ins. & Banking Co. declining to execute a transfer to him, he 
brings his bill against that Company, to compel a transfer, and 
making the Bank of Charleston a party, asks that it may be per- 
petually enjoined from prosecuting its claim to the stock. Now 
this isa proceeding by a creditor in the first instance, to apply the 
property by levy and sale under execution, of his resident debtor, 
to the satisfaction of his debt. Acquiring a title, as his bill charg- 
es, to that property, his bili is filed against the Ins. & Banking Co. 
who alone could make the transfer, for the purpose of com- 
pelling the transfer, to which bill the Bauk of Charleston, 
holding a claim to the stock adverse to his, growing out 
of a prior conveyance to it, and being a foreign corpora 
tion, is sought to be made a party, and to be concluded by the de- 
cree. The sum of it is, that in a proceeding between citizens of 
this State, the inhabitant ofa foreign State is collaterally called in 
to litigate its rights in the subject matter, and it is held by the 
plaintiff in error, that being so called in, and service being per- 
fected on it by publication, its rights are forever concluded by the 
decree rendered in that proceeding. 

From this statement, it is plain that the recognised law, which 
enables a creditor to subject the property of his non-resident debt- 
or to the payment of his debt, does not apply to this case. The 
relation of creditor and debtor does not obtain between Dearing 
and the Bank of Charleston. 

The position of the plaintiff in error, is vested upon the general 
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doctrine that the jurisdiction of our Courts may be exercised over 
all property within its limits, and when exercised, is conclusive 
upon all the world. It must be final, and bind all claimants, 
both in our own State, and in all foreign States, provided the 







claimants have notice. 
[4.] That a decree willbind all the citizens of Georgia, whoare par- 
ties to it, generally, istrue. That judgments ¢x rem bind the citizens 
of foreign States, istrue; that jurisdiction over persons who are citi 
zens of a foreign State, who may be within the State of Georgia, may 
be exercised to a limited extent by our own Courts, isalsotrue. And 
it is farther true, that the jurisdiction of our Courts is co-extensive 
with the sovereignty of the State, embracing the property and per- 
sons within its limits. But it is not, in our judgment, true, that 
the exercise of jurisdiction over property, does, (except in a cer- 
tain class of cases to which this case does not belong,) couclude 
the rights of a foreign citizen in and tothat property. If the Leg- 
islature of Georgia had authorised upon personal service a judg- 
ment in invitum, against a foreigner, the local tribunals might 
give effect to it. But there is, as I hope I have proven, no law 
which goes to that extent in Georgia. “A nation, (to use the 
language of Mr. Story,) within whose territory, any personal prop- 
erty is actually situate, has as entire dominion over it while there- 
in, in point of sovereignty and jurisdiction, as it has overimmoveable 
property situate there. It may regulate its transfer, and subject 
- it to process and execution, and provide for and control the uses 
and disposition of it, to the same extent that it may exert its au- 
thority over immoveable property.” Conflict of Laws, 462. 1 
Atk. 19. 3 Gill § Johns. 504,509. 2 McCord Ch. R. 435. 
[5.] This is the broad and comprehensive rwe on the one hand— 
on the other hand, the rule is firmly fixed, that no sovereignty can ‘ 
extend its process beyond its territorial limits, to subject either per- 
sons or property to its judicial decisions. This is the rule, by the 
laws of nations—by the Common Law, and is recognized by the 
American Courts. Dig. Lib.2 tit. 1, 1, 20. 1 Boullenois Pr. 
Gen. 1, 2, page 2, 3. Vattel, B.2, Ch. 8, sect. 84. Picquet vs. 
Swan, 5 Mason R. 35, 42. Conflict of Laws, 450, sect. 539. 
[6.] Between these two propositions there is an apparent conflict 
—none, I apprehend, real. To apply themto the case before us. 
The first asserts the jurisdiction of the Superior Court of Rich- 
mond county, over the stock, the property which is the subject 
matter of Dearing’s bill. Its situs is in Georgia—the sovereignty 
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of the State is over it, and the jurisdiction of the Courts is co-ex- 
tensive with its sovereignty. The second denies to the sovereign- 
ty of Georgia, the right to extend its process beyond the limits of 
the State, and to subject foreign persons to its judicial decisions. 
The former seems to conclude the Bank of Charlestan—the latter 
to exempt it from the operation of the decree. If the decree can 
bind the Bank of Charleston at all, it must be as a judgment in 
personam. It cannot be pretended that, as to the Bank, it is a 
judgment in rem. May not this apparent conflict be reconciled 
by referring to the effect of the acknowledged jurisdiction of the 
Court over property, upon citizens of the State? A decree of the 
Court, vesting property in a complainant, is not conclusive 
upon @ citizen who was not served, and was not a party to that 
decree. Yet is the jurisdiction of the Court the less absolute 
over property, because of that fact? Just so, as to foreigners; if 
they are not parties to a decree, they are not bound by it. Yet is 
the jurisdiction of the Court over their property, the less absolute 
because of that fact? The truth is, that at the door of every tem- 
ple of the laws in this broad land, stands justice, with her prelimi- 
nary requirement upon all administrators—*“ you shall condemn 
no man unheard.” The requirement is as old at least, as magna 
charta. It is the most precious of all gifts of freedom, that no 
man be disseised of his property, or deprived of his liberty, or in 
any way injured, “‘nisz per legale yudicium parium suorum, vel per 
legem terre.” Now, you cannot bring a foreigner into the Courts 
of Georgia, to answer to a proceeding aguinst him personally, 
without his consent. Against it lies an absolute prohibition, 
founded in the rights of sovereignty, and sanctioned by the usage 
of the civilized States of the world. If,;then, he does not come 
in voluntarily, served! or not, heis no party—he is condemned un- 
heard, and the rights of sovereignty are but political and judicial 
figments. Whilst, therefore, the jurisdiction over property is 
conceded, as a necessary attribute of sovereignty, it must be so 
exercised, as to conclude no one unheard. When it is exercised, 
as in this case—as in the case of citizens, just now put, what then? 
Why, its decrees bind the parties defendants and protect them, 
and it clothes the parties plaintiffs with rights which may remain 
forever good, but which are liable to be impugned by any one 
who was not a patty, by proceedings properly instituted for that 
purpose, whether citizen or foreigner. And to this end, the halls 
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of justice are always open. But more: of this hereafter. In 
Picquet vs. Swan, Judge Story declares, “the Courts of a 
State, however general their jurisdictions are necessarily con- 
fined to the territorial limits of the State. Their process can- 
not be executed beyond those limits, and any attempt to act 
upon persons or things beyond them, would be deemed an 
usurpation of foreign sovereignty, not justified or acknowl- 
edged by the laws of nations. Even the Court of King’s 
Bench in England, although a Court of general jurisdiction, never 
imagined that it could serve process in Scotland, Ireland, or the 

. Colonies, tocompel an appearance, or justify a judgment against 
persons residing therein, at the time of commencing suit. This 
results from the general principle, that a Court erected within, 
or fora particular territory,is bounded, in the exercise of its power, 
by the limits of such territory. It’ matters not whether it be a 
State, a Kingdom, a Country or a City, or other local district. If 
it be the former, it is necessarily bounded and limited by the sov- 
ereignty of the Government, itself, which cannot be extra-territo- 
rial; if the latter, then the judicial interpretation is, that the 
sovereign has chosen to assign this special limit, short of his gen- 
eral authority.” 

Again, he says, “ Nor would it, in such case, vary the legal re- 
sult, that the party had actual notice of the suit, for he is not bound 
to appear to it. No sovereign has a just right to issue such a no- 
tice, and thereby acquire a jurisdiction to draw a party from his 
own proper forum, ad aliud examen. 5 Mason, 35. 

[7.] Ifthe 2d Rule in Equity attempts, at all, to draw foreign 
citizens within the jurisdiction of the State, which we disclaim, it 
is upon the principle, as it is called, of a citation riis et modis. 
That is, to cite the non-resident defendant to appear, by publica- 
tion, in the London Gazette, as in England, or in the Chronicle & 
Sentinel, at Augusta, as in this case, or by posting an edictal cita- 
tion at the Key in Leith, or at the market cross at Edinburg, 
and the pier and shore of Leith, as in Scotland—citation, dy 
ways and means, or by hook and by crook, as our learned avd fa- 
cetious brother Petigru had it in the argument. Some nations, 
it is true, have resorted to such devices. But they have been 
held, even when sanctioned by Municipal Law, not to confer ju- 
risdiction over non-resident defendants. In respect to suits in 
personam, instituted upon this plan, Mr. Story says, “ there is no 
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pretence for saying that such modes of proceeding can confer 
any legitimate jurisdiction over foreigners who are non-residents, 
and who do not appear to answer the suit, whether they have no- 
tice of the suit or not.” Conflict of Laws, 457,’58. At Common 
Law, this question is settled, in the leading case of Buchanan vs. 
Rucker. In that case, a judgment was obtained in the island of 
Tobago, against a party “formerly of the city of Dunkirk, and 
now of the city of Londow,” who was cited to appear, and servic : 
perfected by nailing a copy of the declaration on the Court-House 
door in the island of Tobago. Upon which service, he failing to 
appear, judgment was given against him. This judgment was 
attempted to be sustained in England, upon the ground that the 
local law of Tobago, authorized it. Lord Ellenborough, upon 
the trial in England, said, “ By persons absent from the island, 
must necessarily be understood, persons who have been present 
and within the jurisdiction, so as to have been subject to the pro- 
cess of the Court. But it can never be applied to a person, who, 
from aught that appears, never was present within, or subject to 
the jurisdiction. Supposing, however, that the Act had said in 
terms, that though a person sued in the island, never had been 
present within the jurisdiction, yet, that it should bind him, upon 
proof of nailing up the summons at the Court-House door, how 
could that be obligatory- upon the subjects of other countries ? 
Can the island of Tobago pass a law to bind the rights of the whole 
world? Would the world submit to such an assumed jarisdic- 
tion?” 9 East, 192 to 194. Inthe case of Willsvs. Duryee, the 
questions were different to what they are here, and turned upon 
different principles. In that case, Mr. Justice Johnson delivered 
a dissentient opinion, from which I extract the following strong 
and true paragraph—* There are certain eternal principles of 
justice, which never ought to be dispensed with, but when com- 
pelled by some Statute. One of these is, that jurisdiction cannot 
be justly exercised by a State over property not within the reach 
of its process, not over persons not owing them allegiance, or 
not subjected to their jurisdiction, by being found within their 
limits.” 7 Cranch, 481. In Grignon’s Lessee vs. Astor,et al. the 
Supreme Court of the United States declare, “this is the line 
which denotes jurisdiction, and its exercise, in cases in personam— 
when there are adverse parties, the Court must have power over 


the subject-matter and the parties.” 2 Howard’s S. C. R. 338. In 











MILLEDGEVILLE, NOVEMBER TERM, 1848. 519 


Dearing, et al. vs. The Bank of Charleston, e¢ ai. 











Borden vs. Fitch, Thompson, Chief J. discusses the question un- 
der consideration with great ability. He says, “to give‘any bind- 
ing effect to a judgment, it is essential that the Court should have 
jurisdiction of the person, and the subject-matter—the want of 
jurisdiction makes it utterly void ard unavailing for any purpose.” 
15 Johns. 141. 

It would be an imperfect conception of the view we have en- 
deavored to present of this case, to suppose that we consider the 
decree in favor of William Dearing, in the light of an interlocu- 
tory judgment, so far as the Bank of Charleston is affected by it, 
which may be opened for a re-hearing, at the instance of that cor- 
poration. We hold ita mere nullity. In the language of Par- 
sons, Chief J. in Bissell vs. Briggs, “no credit,” is to be given to 
it. According to Judge Reeve, in Grumon vs. Raymond, 1 Day’s 
Conn. R. 40, it is, ‘as though there was no Court.” Beinga nul- 
lity, it in no way affects the rights of the Bank. If it had been 
rendered in this State by authority of law here, it would be 
conclusive on the Bank, whilst in Carolina and in all other 
States, it would be held a nullity; but being without authority of 
law in Georgia, it is equally void here as elsewhere. 10 Coke, 
70. 9 East, 192,194. 3 Ves.170. S. C. 5 Ves. 276. 1 Star. 
525. 2 Barn, & Adol.951. 5 Bing. N.C. 208. 4 Barn. & Cress. 
625. 5 Clarke & Fin. 1, 20, 21. 3 Perr. §& Dav. 143. 8 Johns. 
194. 15 Ib.121. 9 Mass. 462. 7 Cranch, 481,486. 5 Mas. 35, 
8 Mass. 473. Story’s Confl. of Laws, sec. 546, 547, 548. Kirby, 
119. 5 Johns. 2,41. 1 Day, Conn. R. 429 to 449. 2 McVord’s 
Ch. R. 436, 437. 

It has been already intimated, that if the citizen of a foreign 
State should appear and defend a suit, and a judgment in person- 
am should be rendered against him, he would be concluded by 
it. He may waive his exemption from the jurisdiction, and being 
heard, could aver nothing in any tribunal, against the judgment. 
Directly to this point, see the case of Picquet vs. Swan, 5 Mason, 
R. 35, and 1 Denio, 91. 

Nor does the opinion we now express make void the 2d rule 
in Equity. For certain purposes it remains in full effect. It 
cannot legalise a judgment against a non-resident, who has nevy- 
er been within the State, but has the same useful operation that 
the Statute 5 George LI. has in England. It provides the means 
of making citizens of this State parties, who abscond or depart 
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from the State to avoid service of the process of the Court, and 
thus avoids delays of justice, by compelling complainants to pro- 
ceed, and defeating pleas in abatement for non-joinder of parties. 
A foreign citizen in Georgia, isamenable to the jurisdiction of 
our Courts, If such au one, having been in the State at the time 
suit is instituted against him, departs from the State to avoid ser- 
vice, and to evade the jurisdiction of the Court, I am not prepa- 
red to say but that he may be made a party by publication under 
this rule, and would be concluded by a judgment. What is the 
extent of the jurisdiction of our Courts, over a foreign citizen, 
resident in Georgia, or temporarily within its limits, I shall not 
now inquire. I mean only to say, that service of process upon 
him, in the case put, under the rule, would make him a party, 
and the judgment would bind him to the extent of that jurisdic- 
tion. Again, the rule is wise and beneficial, and even benignant, 
-in this, that it affords the means of notice even to citizens of a 
foreign State, who have never been within the State, and are not 
subject to our sovereignty and to the processes and judgments of 
our Courts, by which, ifthey think proper so to do, they may 
appear and answering, avoid the necessity of instituting new and 
independent proceedings. It extends to them valuable facilities. 
So that we do not make void the rule, but establish it. 

The effect of the decree, asa judgment against the Augusta In- 
surance and Banking Co. and upon the stock and dividends 
awarded to Dearing, is disclosed necessarily, in what has been 
already said. The jurisdiction over the property and the com- 
pany, is not denied. As between the Company and Dearing, it 
is conclusive. It settled all the equities between them, and must 
operate as a protection to the Company, not only against Dear- 
ing, but also as against the Bank of Charleston. In this cause, 
it seems to stand in the position of a custodium of the stock—it is 
treated in the decree, as the depository of the dividends. The 
decree directs it to transfer the one, and pay the other to Dearing. 
Being compelled by a Court of competent jurisdiction to do these 
things, it must be protected by its judgment, and being notified 
and heard, it must also be concluded. As between Dearing and 
the Bank of Charleston, he takes the decree, “valere quantum 
valere possit.” He certainly gets by his purchase and the execu- 
tion of his decree, the interest in the stock, whatever that may 
be, which Peck, the defendant in execution, had. If the Bank 
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of Charleston has a title to the stock, better by the laws of the 
land than his, or an incumbrance upon it prior in time and supe- 
rior in legal effect, to his title, or to his claim, as the creditor of 
Peck, Dearing’s title or claim must yield to the title or the in- 
cumbrance of the Bank, whenever that institution shall properly 
assert its title or its incumbrance. 

It only remains for me to inquire whether there is anything in 
the bill filed by the Bank of Charleston, to authorize the Court 
to enjoin the execution of Dearing’s decree? We have seen 
that that bill was filed to set up the claim of the Bank to the stock 
in question, and the dividends due thereon, and to enjoin the ex- 
ecution of Dearing’s decree. Upon the doctrine settled hy this 
decision, to-wit: that as to the Bank of Charleston, it is no decree; 
the transfer unde. it is a matter, in itself, of no consequence. The 
plenary execution of it, would not make it a decree. Then, as 
now, it would be a-nullity. The grcund upon which the injunc- 
tion is asked, is, that the Bank of Charleston was not notified— 
is not amenable to the jurisdiction of the Court, and is not conclu- 
ded by the decree. As to notice, that is not to be considered, 
since we hold, that with or without notice, the Bank is not con- 
cluded. The fact that the Bank of Charleston is not concluded 
by the decree, because an inhabitant of a foreign State, is not, of 
itself, sufficient to authorize the injunction. No other ground or 
cause for the injunction is set forth in the bill of the Bank. At 
the same time that we so rule, we do not say that the Bank, upon 
a case made, would not be entitled to an injunction against the 
execution of the decree, or against Dearing, when it is executed. 
The injunction must depend upon those general principles which 
regulate that process.’ Suffice it to say, that the bill of the Bank 
does not make a case, which, upon those principles, calls for the 
exercise of the power of the Court by injunction. The injunc- 
tion must be dissolved and the decree proceed. Whether the 
bill of the Bank be, or can be made by amendment, sufficient to 
assert and protect the rights of the Bank of Charleston in the 
premises, or whether a new bill ought to be brought, are questions. 
which are not made in this record, and upon which, therefore, 
we express no opinion. - 

Let the judgment be reversed and the injunction be dissolved. 
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from the State to avoid service of the process of the Court, and 
thus avoids delays of justice, by compelling complainants to pro- 
ceed, and defeating pleas in abatement for non-joinder of parties. 
A foreign citizen in Georgia, isamenable to the jurisdiction of 
our Courts. If such an one, having been in the State at the time 
suit is instituted against him, departs from the State to avoid ser- 
vice, and to evade the jurisdiction of the Court, I am not prepa- 
red to say but that he may be made a party by publication under 
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The effect of the decree, asa judgment against the Augusta In- 
surance and Banking Co. and upon the-stock and dividends 
awarded to Dearing, is disclosed necessarily, in what has been 
already said. The jurisdiction over the property and the com- 
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is conclusive. It settled all the equities between them, and must 
operate as a protection to the Company, not only against Dear- 
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treated in the decree, as the depository of the dividends. The 
decree directs it to transfer the one, and pay the other to Dearing. 
Being compelled by a Court of competent jurisdiction to do these 
things, it must be protected by its judgment, and being notified 
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valere possit.” He certainly gets by his purchase and the execu- 
tion of his decree, the interest in the stock, whatever that may 
be, which Peck, the defendant in execution, had. If the Bank 
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of Charleston has a title to the stock, better by the laws of the 
land than his, or an incumbrance upon it prior in time and supe- 
rior in legal effect, to his title, or to his claim, as the creditor of 
Peck, Dearing’s title or claim must yield to the title or the in- 
cumbrance of the Bank, whenever that institution shall properly 
assert its title or its incumbrance. 

It only remains for me to inquire whether there is anything in 
the bill filed by the Bank of Charleston, to authorize the Court 
to enjoin the execution of Dearing’s decree? We have seen 
that that bill was filed to set up the claim of the Bank to the stock 
in question, and the dividends due thereon, and to enjoin the ex- 
ecution of Dearing’s decree. Upon the doctrine settled by this 
decision, to-wit: that as to the Bank of Charleston, it is no decree; 
the transfer unde. it is a matter, in itself, of no consequence. The 
plenary execution of it, would not make it a decree. Then, as 
now, it would be avnullity. The grcund upon which the injunc- 
tion is asked, is, that the Bank of Charleston was not notified— 
is not amenable to the jurisdiction of the Court, and is not conclu- 
ded by the decree. As to notice, that is not to be considered, 
since we hold, that with or without notice, the Bank is not con- 
cluded. The fact that the Bank of Charleston is not concluded 
by the decree, because an inhabitant of a foreign State, is not, of 
itself, sufficient to authorize the injunction. No other ground or 
cause for the injunction is set forth in the bill of the Bank. At 
the same time that we so rule, we do not say that the Bank, upon 
a case made, would not be entitled to an injunction against the 
execution of the decree, or against Dearing, when it is executed. 
The injunction must depend upon those geueral principles which 
regulate that process. Suffice it to say, that the bill of the Bank 
does not make a case, which, upon those principles, calls for the 
exercise of the power of the Court by injunction. The injunc- 
tion must be dissolved and the decree proceed. Whether the 
bill of the Bank be, or can be made by amendment, sufficient to 
assert and protect the rights of the Bank of Charleston in the 
premises, or whether a new bill ought to be brought, are questions. 
which are not made in this recoid, and upon which, therefore, 
we express no opinion. - 

Let the judgment be reversed and the injunction be dissolved. 
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No. 59.—Joun S. Manor, etal. Justices of the Inferior Court of 
Scriven county, plaintiffs in error, 7s. Moses N. MeCatt, e¢ al. 


Commissioners, defendants. 


In 1847, the Legislature passed an act ‘to establish and make permanent the 
new county site” of Scriven county, “ to provide for building a Court-House, 
&e.”’ and “ to appoiut commissioners to carry the same into effect, and to 
provide for the payment of the necessary expenses.”’ By the 5th section, the 
Justices of the Luferior Court were required to levy an extra tax, to pay the 


expenses. 


[1.] Held, That the commissioners appeinted had such an interest as would 
authorize them to apply for a mandamus, to be directed to the Inferior Court, 
on their refusal to levy the tax. 

[2.] The Superior Court will not control the discretion of the Inferior Court, 
where it cannot be governed by some fixed principles or rule, unless in case 
of an arbitrary abuse ot it. 

[3.] But when the liw imposes a specific duty, a mandamus will be awarded 
against the subordinate Court, to compel its performance. 


Application for Mandamus, before Judge Hout, in Scriven 


count y 


The Legislature of Georgia, in 1847, by an Act, fixed the coun- 
ty site of Scriven county, at Sylvania, and appointed the relators, 
plaintiffs in error, commissiouers to lay out the town, sell the lots, 
and sell the old Court-House and lots at Jacksonboro,” and “ for 
the purpose of contracting for, and having built, a Court-House 
and jail, at the new county site.”” The proceeds of these sales 
were to be applied to the building of the new Court-House and 
Jail. 

The 5th section of the Act reads as follows: ‘‘ That the Justi- 
ces of the Inferior Court of Scriven county, shal], on the second 
Monday in January, or at any time thereafter, before the first of 
May, 1848, levy an extraordinary tax, not exceeding fifty per cent. 
on the State tax, for the purpose of paying the expenses already 
necessarily incurred by said commissioners, inand about defining 
the centre of said county, for the purchase of said land, and for ad- 
vertising in the public gazettes, as also for the purpose of paying 
for the building of a Court-House and jail, at the new county 


site.” 
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Aun application was made to the Judge of the Superior Court 
of Scriven county, in behalf of the commissioners, setting out 
that they had laid out and sold the lots, at the new site, and old 
Court-House, and had contracted for the building of a new Court- 

’ House, and the removal of the old jail. That they had in hand the 
sum of $972 75; that there would be a balance to be raised by tax- 
ation, of $1162 62, and that it would require atax of 50 per cent.on 
the State tax, to pay this amount, and praying an alterna- 
tive mandamus, to be directed to the Justices of the Inferior 
Court, requiring them to show cause why they should not levy a 
tax of fifty per cent. upon the State tax, “for the purpose of pay- 
ing the expenses already necessarily incurred by the said com- 
missioners, &c.” 

The Justices, in return to the alternative mandamus, showed 
for cause, that the relators (the commissioners) had no interest 
under the Act, being mere officers under the act, and could not 
receive any portion of the tax, if raised, and therefore could not 
apply fora mandamus. That it did not appear but that five per 
cent. (the amount the Court had already assessed,) would be suffi- 
cient to be levied for the present year, as the relators did not 
show what was the contract, nor when it was to be paid. 

They farther showed that they had, according to their discre- 
tion and judgment, performed the duty required of them, by levy- 
ing a tax of five per cent. And that, under the said act, the dis- 
cretion of fixing the amount of taxes to be levied, (sd it does not 
exceed fifty per cent.) belongs exclusively to the Justices of the 
Interior Court, and cannot be controlled by mandamus. 

And further, that the time within which the taxes were to be 
levied had passed, and they had no authority to dua. the tax if they 
were disposed so to do. 

The Judge, after hearing argument, on 12th June, 1848, over- 
ruled the several grounds, and ordered a peremptory mandamus 
to issue. 

To which decision the Justices, by their counsel, excepted, and 
have alleged the same to be erroneous ; because— 

Ist. The relators have no legal right. 

2d. If they have, the Justices had a discretion, and having ex- 
ercised it, it cannot be controlled by mandamus. 

The third ground, as to the time having passed, within which 
the law authorized the tax to be levied, was abandoned before 

this Court. 
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M. Marsu, for plaintiff in error, contended— 


, 1st. That the relators had no legal right or interest in the mat- 
ter, and cited, Hodgson vs. Dexter, 1 Cranch, 345. Ghent vs. Ad- 
ams, 2 Kelly, 214. Cleveland vs. Stewart, 3 Kelly, 297. Ex par- - 
te, Nelson, 1 Cowen, 423. 8 East,219. Mayor, &e. vs. Green, 4 
Ga. Rep. 26. The State vs. The Justices of Moore, 2 Iredell, 430. 

2d. If discretionary power is given to a Court, though manda» 
mus will lie to compel them toact, the Court will not control their dis- 
erction; and cited, 19 John. 259. 12 Ih. 414. 7 Cowen, 363. 
11 Pick.189. U.S.vs. Lawrence, 3 Dall. 42. 8 Peters, 291. 1 
Cowen, 423. 3 Ib. 59. 6 1b. 392. 1 Ch. Genl. Pr. 797. Ang. 
& Ames, 580. 5 Halstead, 57. 12 Peters, 524. 


Potuitt & Starnes, for defendant, submitted : 


Ist. It is properly and strictly, a legal right, and not a legal inter- 
est, which a party is entitled to have enforced by mandamus. 

It is not necessary that a pecuniary interest should exist in such 
case. 

All that is necessary is a legal right, as to an office of honor 
or profit, or to academical degrees. 3 Black.Com.110. 15 East, 
117. 2 McCord,170. Bac. Abr. ti. Mand. 12 John. 413. 

2d. The discretion on the part of an inferior tribunal, which 
the Courts will not enforce by mandamus, “ is such discretion as 
is general, and not regulated by fixed principles.’ 5 Wend. R. 
114. 10 Wend.285. 2 McCord, 170. 

In illustration, see also, 6 Cow. R. 392. 5 Binn. 536. The 
Queen vs. The Vic. Park Co. 1 A. & E. (N. 8.) 544, 545. The 
Queen vs. Ledyard, etal. 1 A. & E. ( N.S.) 616, 622. 


By the Court.— Lumpxin, J. delivering the opinion. 


There are two questions presented by the’ record in this 
case. 

1st. Have the relators such legal right in the matter, as to en- 
title them to the remedy which they seek ? 

And 2d. Will the Superior Court control by mandamus, the 
discretion of the Inferior Court of Scriven county, in the case. 

[1.] The first question is readily solved, by reference to the 
Statute of 1847. (Pamphlet Acts, p. 74.) This Act was passed, 
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as its title shows, “to establish and make permanent the: new 
county site,” “to provide for building ‘a Court-House and 
county Jail thereon,” and “to appoint” the relators “ commission- 
ers, to carry the same into effect, and to provide for the payment of 
all necessary expenses.” It is apparent, ther fore, thet the trust 
delegated by the Legislature to these agents, extended to the 
very subject in controversy, to-wit: the providing of the neces- 
sary funds for the erection of the new Court-House and Jail, at 
Sylvania, and that it continued until this object was accom- 
plished; consequently, the’ relators had such a legal interest 
in this matter as to authorize them to apply for this only ade- 
quate and appropriate remedy to enforce it. 

[2.] The doctrine as to discretion is well defined, and seems to 
be this: A Superior Court will not undertake to regulate and 
control a discretion in the inferior judicatory, which ‘is. not, and 
cannot be governed by any fixed principles or rule. The People 
vs. the Superior Court of New York,5 Wend. 114. For instance, if 
the law creates an office, and directs the Inferior Court to allow to 
the incumbent, such compensation as they shall judge reasonable 
and right, the Superior Court would not interfere, unless the 
discretion conferred in this case was grossly abused. So in the 
granting of licenses by the Inferior Court, opening roads, &c. 
So in the granting or refusing of a new trial, on the ground that 
the verdict was contrary to evidence. In this class of cases, the 
Inferior Court will be required to act, but it will not be coerced 
as to the mode or manner of its action. ; 

[3.] But where the law imposes a specific duty, a mandamus 
will be awarded against the,subordinate Court, to compel its per- 
formance. Hull vs. Supervisors of Oneida, 19 John. 259. The 
People vs. Superior Court of New York:,5 Wend. 114. Ex parte 
Bailey, 2 Cowen, 479. Bright vs. The Supervisors of Chenango, 
18 John. 241. Commissioners vs. Lynch, 2 McCord, 170. Shool- 
bred vs. Corporation of Charleston, 2 Pay, 63. Commonwealth vs. 
Johnson, 2 Binney, 275. 2 Hen. & Mun. 132. County of Boone 
vs. Todd, 3 Missouri, 140. People vs. The Superior Court, 10 
Wend. 285. 18 Wend. 534. Wright, 353. ; 

It only remains to apply these p<inciples to the case before us. 
The 5th section of the Act already referred to, provides, “that 
the Justices of the Inferior Court of Scriven, shall, on he se- 
cond Monday in January, or at any time thereafter, before the 

¥OL. ¥. 67 
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first Monday in May, 1848, levy an extraordinary tax, not ex” 
ceeding fifty per cent. on the State tax, for the purpose of paying 
the expenses already necessarily incurred by the said commis- 
sioners, in and about the defining of the centre of said county, for 
the purchase of said land, and for advertising in the public Ga- 
zettes, as also for the purpose of paying for the building of a 
Court-House and Jail, at the new county site.” 

The relators submitted a report to the Inferior Court, in April, 
1848, by which it appeared, that after applying the proceeds of 
the public lots at the new county site, and the old Court-Houre, 
Jail, and lots at Jacksonboro’, amounting to $972 75, it left a 
deficiency of $1,162 62, which it would be necessary to raise, by 
an extra-tax, to pay for the new buildings. And we believe that 
this sum fixed the discretion of the Court. They could not, it is 
true, exceed fifty per cent. on the State tax. They were bound, 
however, to execute the power conferred on them by the Legis- 
lature to that extent, provided it was necessary to raise the 
$1,162 62, and the report of the relators shows that the whole was 
needed. To levy a tax, therefore, of five per cent. only, was an 
evasion of their duty. The mandate of the law was imperative, 
and they had no option. And it is no sufficient excuse to say, 
that the repor: of the relators failed to show. when the money 
was needed by the contract. The 5th section of the Act peremp- 
torily exacted the imposition of this extra tax, “on the second Mon- 
day in January, or any time thereafter, before the first Monday in 
May, 1848.” The Act may have been rashly or precipitately 
passed, still it must be enforced. 

The General Assembly has seen fit to take from the Inferior 
Court, as it had the right to do in this case, its ordinary jurisdic- 
tion over these county matters, and confer it on particular indi- 
viduals. For its proper exercise, these agents of the public pro 
hac vice, are answerable to the State, and to public opinion. See 
Commonwealth vs. Johnson, 2 Bin. 279. 

The judgment below must therefore be affirmed. 
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No. 60.—Tue Groreta Ram Roap & Banxrine. Co. plaintiff in 
error, vs. Mites G. Harris, e¢ al. defendants, 


[1.] Where a civil suit was instituted, and judgment obtained in a county in 
which the defendant did not reside, by an agreement between the plaintiff 
and defendant, the defendant consenting to acknowledge the jurisdiction: 
Held, that such a judgment was void as against the rights of subsequent judg- 
ment creditors, who had obtained their judgments in the manner and place 
prescribed by law; the Constitution declaring that all civil suits shail be tried 
in the county wherein the defendant resides. 


In Equity, in Greene Superior Court—decision on demurrer, 
by Judge Merrtwetuer, September Term, 1848, 


The facts in this case, are embedied in the opinion of the 
Court. 


Hittyer, for plaintiff in error. 


Cons, for defendants. 
By the Court——W axner, J. delivering the opinion. 


It appears, from the record in this case, that in the yer 1810, 
the plaintiff in error instituted an action of assumpsit, in the Su- 
perior Court of Clark county, against Francis C. McKinley, as 
the surviving copartner of Seymour & McKinley, and ob- 
tained judgment against said McKinley, for the sum of five 
thousand seven hundred and twenty-one dollars and fifty cents. 
It also appears that at the time the said suit was instituted, in the 
county of Clark, McKinley was a citizen of, and resided in the 
county of Greene, in this State. When the suit was instituted in 
the county of Clark against McKinley, he acknowledged due and 
legal service of the declaration, waived a copy thereof, and pro- 
cess and service by the sheriff, and also waived all exceptions to 
the jurisdiction of the Court, and acknowledged the same. It al- 
so appears, from the record, that in March, 1848, the defendants 
in error obtained a judgment against said McKinley, for the sum 
of nine thousand seven hundred and fifty dollars and fifty-sev- 
en cents, which is unsatisfied, and that there is now in the 
hands of the sheriff of Morgan county, the sum of seven thousand 
dollars, raised by the sale of McKinley’s property, out of which 
the plaintiff in error claims to have his judgment satisfied, in 
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preference to the judgment of the defendants in error, on the 
ground that it is of older date; and that said McKinley is wholly 
insolvent, and has no other property or means to satisfy the 
judgment of the defendants in error. The defendants in error 
filed their bill in the Court below, alleging the foregoing facts, 
and also charge that the said McKinley was not an inhabitant or 
resident of the county of Clark at the time of the commencement 
of said suit, nor at any other time, but was, at the time of the 
commencement of said suit, a resident of the county of Greene, 
all of which was well known to the plaintiff in error; and that 
said suit was commenced in the county of Clark, by an agree- 
ment and understanding between. the said McKinley and the 
plaintiff in error, by a fraudulent combination between them, for 
the purpose of deceiving the defendants in error and the other 
creditors of said McKinley, and to keep them in. the dark, and 
conceal from their knowledge the fact that such suit was progress- 
ing against said McKinley, and that they had no knowledge such 
suit had been commenced, or such judgment obtained, until sev- 
eral years afterwards. ne 

The prayer of the bill is, that the judgment obtained in the 
county of Clark against McKinley may be declared void, as 
againstethe defendants in error, who are subsequent judgment 
creditors of said McKinley, and be postponed and perpetually 
enjoined from enforcing the same against the rights of the defen- 
dauts in error. The plaintiff in error demurred to the bill in the 
Court below, for want of equity, and that it should have been 
filed in the couuty of Clark ; which demurrer was overruled ; 
whereupon the plaintiff in error excepted, and now assigns the 
same for error here. 

One of the defendants (McKinley) resides in the county of 
Greene, as is shown by the record, and who is the defendant in 
the judgment sought to'be set aside ; therefore, the bill was prop- 
erly filed in the county of Greene, the residence of one of the 
defendants, who is interested in the decree which may be made in 
the cause. There was no error in the Court below,in overruling 
the demurrer on that ground. 

{1.] Was the judgment obtained by the plaintifis in error, un- 
der the circumstances stated in. the record, a good and valid judg- 
ment, as against the rights of the defendants, who are subsequent 
judgment creditors? We think not, for the reason that it is 
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against the declared policy of the laws of this State, which the par- 
ties, by their agreement, cannot control or abrogate, so far as the 
rights of third persons are concerned. Such a practice would 
necessarily operate as a fraud upon the laws of the State, as well 
as upon the rights of creditors. The 1st section of the 3d article 
of the Constitution declares, that “al? civil cases shall be tried in the 
county wherein the defendant resides.” Prince,910. The 3d sec- 
tion of the Judiciary Act of 1799, declares, “The said Superior 
and Inferior Courts shall have full power and authority to hear, 
and determine all causes, both civil and criminal, of which they 
shall severally have jurisdiction, according to the Constitution and 
laws of the State.” Prince, 419. The suit in the county of 
Clark, against McKinley, was a civil case, and the Constitution 
is imperative, that all civil cases shall be triedin the county where- 
in the defendant resides. But, it is said, this provision of the Con- 
stitution was intended exclusively for the benefit of the defen- 


dant, and he may waive it. 

Whatever may have been the intention of the framers of the 
Constitution, it is not for us to know, beyond what they have 
said in clear and explicit terms. If, however, we permit the Ju- 
diciary Act of 1799, to be explanatory of the intention of the 


framers of the Constitution, it will be apparent that something 
more was meant than a mere privilege to defendants. The 26th 
section of the Judiciary Act of 1799, declares, ‘‘ No confession of 
judgment shall hereafter be entered up, but in the county where 
the defendant or defendants may reside.” Prince, 427. If this 
clause of the Constitution was intended forthe benefit of defen- 
dants only, why not permit them to consent to be sued in any coun- 
ty in the State, and cunfess judgment in any county, and have the 
same entered up in any county, other than the residence of such 
defendants ? 

But we are of opinion, there is at least one good and substan 
tial reason, why all civil cases should be tried in the county where- 
in the defendant resides, and all judgments entered up there, 
without regard to the convenience of such defendant. By our 
law, judgments create a lien upon the property of the defendant 
from their date, and it is highly important, especially to the cred- 
‘itors of the judgment debtor, there should be a definite place or 
locality, where such liens can be ascertained and known to exist, 
by all persons interested. The Constitution has fixed the county 
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of the defendant’s residence as that place, and all judgments ob- 
tained in any county or place, Sther than that prescribed by the 
law of the land, by any agreement, artifice, or consent of the de- 
fendant, necessarily operates as a surprise and fraud upon the 
rights of third persons, who must be presumed to direct their in- 
quiries to the place of the defendant’s residence, for a knowledge 
of such judgment liens, because the law requires such liens to be 
obtained ¢here. As was well said by the counsel] for the defen- 
dants in error, if by consent of the defendant in the judgment,*the 
fundamental law of the land can be defeated, and abrogated and 
jurisdiction thereby conferred in any county, other than that of 
the defendant’s residence, suits might be instituted in the county 
of Camden, or other remote county, judgments obtained, and the 
creditors of the judgment debtor, as well as all other persons in- 
terested, remain in total ignorance of the fact of such suits or 
judgments. By the 2d section of the Act of 1827, all mortgage 
deeds upon real property, are required to be recorded in the coun- 
ty in which such real estate shall be located, and all mortgage deeds 
of personal property shall be recorded in the county in which the 
mortgagor resided at the time of the execution of the mortgage. 
If it is competent for the debtor, by consent with his creditor, to 
authorize a suit and judgment, in any other county than that 
prescribed by law, so as to create a valid lien upon the property 
of the debtor, as against other creditors—so it would be compe- 
tent for the mortgagor, by an agreement with the mortgagee, to 
have his mortgage recorded in some distant county, from that of 
his residence, and the mortgagee be permitted to assert the pri- 
ority of his lien, against subsequent mortgagees, whose mortgages 
had been recorded in the proper county, without any knowledge 
of the prior mortgage, recorded in such distant county. Such 
a practice would, in our judgment, open the door for the perpe- 
tration of the most flagrant and intolerable frauds upon the rights 
of the law abiding portion of our citizens, and ought not for a 
moment, to receive the sanction of the judicial tribunals of the 
country. All acts, and deeds, judicial as well as extra-judicial, if 
mixed with fraud, are void. Fermor’s case, 3 Coke, 77. The 
want of jurisdicticn is a matter that may always be set up against 
a judgment, when sought to be enforced, or where any benefit 
is claimed under it. Latham vs. Edgerton, 9 Cowen’s Rep. 229. 
To give any binding effect to a judgmert, it is essential that the 
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Court should ‘have jurisdiction of the person and of the subject 
matter. Borden vs. Fitch, 15 Juhn. R.141. Ifa Court, wheth- 
er of limited jurisdiction or not, undertakes to hold cognizance 
of a cause, without having gained jurisdiction of the person, by 
having him before them in the manner required by law, the pro- 
ceedings are void. Bigelow vs. Starnes, 19 John. Rep. 40. The 
judgment obtained in Clark, against McKinley, under the cir- 
cumstances stated in the record, was a fraud upon the law, as 
well as his creditors, and cannot form the basis of a right to a 
lien upon the defendant’s property, to the exclusion of his subse- 
quent judgment creditors, who have obtained their judgments in 
the manner and place prescribed by law. Jackson vs. Jackson, 1 
John. R. 431. Borden vs.- Fitch, 15 John. 146. How far this 
judgment might be binding on the defendant himself, we express 
no opinion, preferring to leave that an open question. 

Let the judgment of the Court below, be affirmed. 


——— eee 


No. 61.—Tue Sourrn Carotina Rat Roan Co. plaintiff in er- 
ror, vs. CasHeL McDona xp, defendant. 


[1.] The property of a foreign corporation, within the limits of this State, is lia- 
ble to be attached under our attachment laws. 


Attachment, in Richmond Superior Court—before Judge 
Hott. 


Cashel McDonald, as a creditor of the South Carolina Rail 
Road Company, sued out an attachment, returnable to the Court 
of Common Pleas of Augusta, on the ground that the said Com- 
pany “resided without the State of Georgia.” 

_ At the return term of the attachment, the Court of Common 
Pleas, on motion dismissed the attachment, on the ground, that 
“the defendant, being a body corporate, under the laws of South 
Carolina, and resident in that State, was not subject to the Laws 
of Georgia.” 
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A certiorari was prayed, and granted by the Judge of the Su- 
perior Court of Richmond county, and upon hearing the same on 
9th Sept. 1848, by consent, at Chambers, his Honor, Judge Holt, 
sustained the certiorari, on the grounds that foreign corporations, 
as non-resident, “ are subject to the jurisdiction of our Courts, 
under the attachment laws of this State;’’ that inasmuch as the 
object of our attachment laws was “ the recovery of debts, where 
the same cannot be done by the ordinary process of law,” “the 
terms used being sufficient to embrace every class of debts and 
debtors, and nothing appearing in the laws which can, by a just 
interpretation, limit these terms to a particular class, the securi- 
ty which the law requires the attaching creditor to give, being 
available alike by natural and artificial persons, and the means of 
defence allowed to beth being the same ;” the Court, therefore, 
“felt constrained to give the fullest effect tothe attachment laws, 
as remedial and highly beneficial Acts, and so to construe them, , 
as to include all “ debtors, whether they be natural or artificial 
persons.” 

To which decision, the defendants below, by their counsel, ex- 
cepted, and allege the same as erroneous, 


E. Starnes, for plaintiff in error. 


Ist. In the construction of all Statutes, the zntention of the ma- 
ker is the thing sought for—“is the governing principle.” Dwarr. 
on Statutes, 688, 690, 692, 718. 3 Mass. 21, 540. 5 Mass. 382. 

But this intention must be ascertained from the “words” of the 
Act, (or of Acts in pari materia,) or “supported by the words” of 
the Act. Dwarr.on Stats.702. Ezekiel vs. Dizon, 3 Kel. R. 146. 
7 B. & C. 569. 1 Kent Com. 465. 

2d. By a liberal or beneficial construction, even the Legisla- 
ture cannot be held to have intended, in the use of the words of 
our attachment Acts, that they should be applied to corporations. 

There are particular words in the Acts which “ restrain” the 
terms of these Acts to natural persons. 2 Cranch, 341. Dud. 
R., 154. 

And there are provisions which have the same effect. Dud. 
R. 35. 

As a corporation cannot give special bail. 4 Serg. § R. 564. 

3d. But these Lets must be strictly construed, as they are in 
derogation of the Common Law. 
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Asa general rule, remedial Statutes must be liberally construed. 





But such remedial Statutes as “restrain,” or “repeal,” or 
« derogate from” the Common Law, must be strictly construed. 
Dwarr. on Stats. 718, 728, 729. 13 Pick. 290. 9 Ib. 514. 

These Acts are in derogation of the Common Law. 2 Stew. 
§ P.415. 3 16.336. Dud. R.34, 

A case fully in point, is found in 16 Johan. 5. . 

If these Acts be strictly construed, of course they cannot apply 
to artificial persons, 

4th. All our,attachment Acts, in pari materia, are to be con- 
sidered in determining the construction. 3 Mass. 21. 1 Kent, 
463. 1 Pick.254. 1 Cranch, 35. 1 Kelly, 35. 

This being true, the Act of 1829 ought to be conclusive of this 
question. Prince Dig. 39. 

5th. By the analogy of decisions made in the Courts, upon the 
question of the liability of corporations as garnishees, they are 
not subject to attachment or bail. 2 Show. 572. 15 Serg.§ Rh. 
176. Pet. on Bail, 23. 3 Mass. 37. Dud. R. 153. 


A. J. Mutter, for defendant. 


ist. The Attachment Law being remedial, is to be construed 
liberally, for the benefit of creditors. 14 Johns. Rep, 217. 6 
Halsted’s Rep. 171. 8 Porter's Rep. 404. Dudley’s Rep. 153. 

2d. An attachment may issue against a corporation created by 
and located in another ‘State, as a non-resident. 8 Porter’s Rep. 
404. 15 Serg. §& Rawle,173. Angell § A. on Corp. 336. 

3d. A corporation is an inhabitant, and liable to any suit that a 
citizen would be. 2 Howard’s Rep, 497. 


By the Court——Nisset, J. delivering the opinion. 


[1.] The single question made in this case, is whether the prop- 
erty of a foreign corporation, within.the limits of this State, is 
subject to our attachment laws? The Circuit Judge deter- 
mined that itis subject; the Judge of the Court of Common Pleas 
of the city of Augusta, held that it is not. Whilst upon this ques- 
tion, it is conceded that there is some conflict of authority, upon 
principle, and also upon the preponderance of authority, as 
well as upon a fair construction of our attachment laws, we 
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think that such property may be attached in Georgia. The ju- 
risdiction of the Courts of Georgia is co-extensive with its sover- 
eignty, and that embraces the persons and things within its terri- 
torial limits. The Courts of no independent State have any ex- 
tra-territorial jurisdiction. This general proposition applies to 
the States of our Union, as well as to other sovereign States. 
Yet, it is unquestionably true, that the property of a citizen or in- 
habitant of a foreign State, within the limits of Georgia, is sub- 
ject to the jurisdiction of our Courts. By the general law, and by 
the comity of States, the Courts of one State may seize and apply 
the property of a non-resident debtor, to the payment of his debts; 
may proceed against the property, and conclude the citizen of a 
foreign State, by a judgment in rem. See these points discussed at 
length, in Dearing vs. the Bank of Charleston, determined at Mil- 
ledgeville, in November of this year. Supra, P.497. The question, 
however, now before me, does not depend upon these general prin- 
ciples. The present question is, whether a creditor is entitled to the 
remedy at Law, by attachment, againsta foreign corporation, which 
our Statutes give him against anatural person, whois his debtor. It 
will depend very much upon a construction of the attachment laws 
of our own State. The remedies afforded in Georgia, for applying 
the property of such persons as fall within their provisions, to the 
paymen of debts, by process of attachment, are created by the Acts 
of our own Legislature. Itis not, therefore, necessary to discuss 
at all, the force and effect of any principles, upon which is based 
the process of foreign attachment, by the custom of London. 
Persons, by non residence, and by placing themselves in any one 
of the several predicaments described in the Statute, are not 
amenable to the jurisdietion of the Courts, by the ordinary pro- 
cess of the law. In such cases, before the passage of the attach- 
ment laws, there was no legal remedy by which the payment of 
debts could be enforced. That was the mischief to be remedied. 
These laws supplied the remedy. The remedy, now, is to attach 
the property or estate, as the law has it, of the debtor, or so much 
thereof, as will satisfy the creditor’s demand and costs, wherever 
it may be found, whether in the hands of any one indebted to, or 
having effects of such debtor in his hands. The object of the 
law, as well as the condition upon which the remedy is to be used, 
is declared in the title of the Act of 1799. ‘“ Whereas, (says the 
title to the Act of ’99,) it is just and proper that provision should 
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be made for the recovery of debts, when the same cannot be done 
by the ordinary process of the law, therefore, &c.” The object 
is, to provide for the collection of debts; the condition upon which 
the remedy to collect may be used, is inability to collect them by 
the ordinary process of the law. The attachment laws are then 
remedial Statutes, and are to be so construed as to advance 
the remedy and to suppress the mischief. There is no necessi- 
ty, in this case, to apply with very labored and subtle discrimina- 
tion, the rules of construction. It requires no such effort to bring 
corporations within the provisions of the Act of ’99. It is un- 
questionably to be liberally construed, as to the liability which it 
imposes upon debtors, and as to the rights, or rather remedies 
which it confers upon creditors; but strictly, as to all the terms 
and conditions upon which the remedy may be used, and the obliga- 
tions enforced. We disclaim the power ofthis Court to subject cor- 
porations to the operation of this Act, upon the score of policy, 
if they are not within its provisions, fairly, reasonably, and lib- 
erally construed. We are not the Legislature, but the servants 
of the Legislature, to enforce its will, as declared according to 
the usual canons of interpretation, in the Statute, unlessthat will 
is in conflict with the State or Federal Constitution, or with the 
fundamental principles of the social compact. We are but the 
ministers of the law. We think that corporations are embraced 
within the provisions of the Act of ’99, because the terms used in 
the Act, which describe the persons made subject to its opera- 
tion, are descriptive of corporations. Those words are “person,” 
“ party,” “defendant,” “debtor.” Either of these words describe 
a corporation. It is a person under the law—an artificial per- 
son, created by the Legislature. It has a name—a local habita- 
tion too. It is not a citizen in every sense of the word, but it is 
an inhabitant—it dwells where by law it is located. 2 How. S. 
C. Reps.497. A corporation is a “judicial person”—a legal en- 
tity. Jor many purposes, it has a legal being, It can contract, 
own property, grant acquittances, convey titles, become the obli- 
gee of a bond, prosecute suits, appear, answer, and defend. Now 
where the law-making power uses the word person—where it is 
found in the Statute book, it is to be presumed that the legal 
meaning is intended, and not the social or ordinary mean- 
ing. The word is descriptive of all who are, in professional par- 











536 SUPREME COURT OF GEORGIA. 
- a South Carolina Rail Road Co. vs. McDonald. 








lance, persons. So party and defendant, are words as applicable 
to corporations as to natural persons ; because they may be, equal- 
ly with natural persons, parties and defendants. The word, how- 
ever, used in the act with most significance, and used most fre- 
quently, is debtor. It would.seem that the General Assembly, by 
using that term, intended to guard against the very construction 
I am now combatting, to wit, that the act applies only to natu- 
ral persons. ‘That is a generic term, and embraces all who owe 
debts, whether natural persons, partnerships, or corporations. 
These are not merely verbal criticisms. These words constitute 
material parts of the enacting clauses of the Statute, and give to 
them significance. They define the class of persons which the 
Act makes liable to the process. If their meaning is ascertained, 
then is the meaning of the provisions of the Act of ’99 ascer- 
tained. Upon complaint made upon oath by a creditor, that his 
debtor resides out of the State, &c. so that the ordinary process 
of the law cannot be served upon him, it is made the duty of 
judges and magistrates to grant an attachment against such debt- 
or. Now, in these provisious are,found the grant of the remedy 
—the designation of those who are liable to its use, and the con- 
ditions upon which its use depends, They contain the soul of 
the Statute. They create the remedy and impose the liability. 
Judged by them alone, it is impossible to believe that the Legis- 
lature, by debtors, meant natural persons alone. It is said, how- 
ever, that the meaning of the general terms employed in the Act, 
is controlled and limited by other clauses and provisions. We 
shall see. 

Again, itis clear that a corporation may occupy one of the po- 
sitions, to-wit: the position of a non-resident, in which a debtor 
must be placed before the attachment can issue. It may reside 
out of the State, and hence, we infer, that the Statute applies to 
it. We have seen that a corparation is an inhabitant, or resident 
of the State, where, by law, it is located. In that State, there- 
fore, where it is not located, it is a non-resident. If it does not re- 
side in Georgia, it resides out of the State, and falls into that pre- 
dicament in which the process by the Act is authorized to be issued. 
And this is the only condition upon which it could be at all made 
liable to the process. The Legislature has actually given to 
creditors all the remedy which it would be possible now to give 
against a corporation, were it anew to undertake to prescribe 
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remedies. It can not abscond, nor remove, nor conceal itself, nor 
stand in defiance of a peace officer, but it may reside out of the 
State. But it is argued, that because it cannot do these things, 
we are therefore to infer, that the Legislature did not contem- 
plate a corpuration—it is said, in other words, that it contempla- 
ted only such persons as are capable of absconding, removing, 
concealgng, &c. and inasmuch as corporations are incapable of 
doing these things, they are not embraced in the Act. If it was 
necessary that a debtor should reside out of the State, abscond, 
remove and conceal himself, and stand in defiance of a peace offi- 
cer—if it was necessary for him to fulfil all and each of the con- 
ditions prescribed, before an attachment could issue, why then, 
the argument would be irresistible. The demonstration of this 
necessity is indispensable to give to it the least force. But so far 
from this being necessary, it is clear that the process will issue 
upon the happening of any one of the contingences named in the 
Act. Nay, more, it is obliged toissue upon a single ground, and if 
more than one is taken in the complaiut on oath, it will be fatal to 
the suit. The Statute declares that the process shall issue upon 
complaint on oath, that a debtor resides out of the State, or ab- 
sconds, or is removing, gc. It is the right of the defendant to 
traverse the ground taken by the plaintiff, and he must be dis- 
tinetly and singly notified upon what ground the plaintiff re- 
lies, 

Whilst upon this branch of the discussion, I refer to another rea- 
son urged by counsel why corporations are to be excepted from 
the operation of the Statute. The reason is, that in 1799, when 
the Act was passed, there were but few corporations in this coun- 
try, and because of that fact, it is to be presumed that they were 
not intended to be embraced in it. It is very true, that at 
that day, there were comparatively few corporations in the 
States of our Union. Yet, there were corporations in the Un- 
ion—in England—in almost all the States of Europe. Since that 
day, corporations, both public and private, have multiplied enor- 
mously, and the importance of that part of the legal science, 
which defines their rights and liabilities, is more seriously felt 
than it was then; and it is true, also, that the law of corporations 
is now much better understood than it was at that time. Still, 
corporations for commercial, and political, and municipal purpo- 
ses, were then, as now, known to the law, and to all intelligent 


, 
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legislators. They were known at Rome—introduced into Brit- 
ain whilst a Roman province—were sanctioned by the Common 
Law—introduced into this country whilst the States were Colo- 
nies, and created by legislation in the Union, after the declara- 
tion of independence. The Legislature. of Georgia could not 
have been either ignorant or unobservant of these facts. Cer- 
tainly they did know and did consider, that there were abroad in 
the world, such institutions, and that they were capable, of con- 
tracting debts. ‘They must have known and considered that cor- 
porations can as well become debtors, as natural persons. 

Again, it is insisted that the meaning of those general clauses 
of the Act, to which I have referred as embracing corporations, 
is limited by other provisions. Thus, it is said, they cannot in- 
clude corporations, because, by subsequent provisions, the right 
of replevying the property attached, is given to the defendant, 
upon condition, that he appear and put in special bail, and as 
corporations cannot put in special bail, they cannot replevy. 
The argument, differently stated, is this: A very important priv- 
ilege, that of replevy, is given to defendants in attachment, upon a 
condition, with which corporations, from the very nature of their: 
constitution, cannot comply, ana thetefore, they must be excepted 
from the operation of the Statute: Let it be taken, for the sake of 
this argument, astrue, that the Act does not allow areplevy, unless 
the defendant shall appearand put in special bail. And let it be con- 
ceded, (for it is true,) that a corporation being an intangible, invisi- 
ble, legal entity, cannot putin special bail, because it is incapable of 
a personal surrender—still it is questionable, whether corporations 
would not be liable to attachment. There are no exceptions in 
favor of corporations in the Act—its terms apply to and embrace 
them. The inability grows out of the nature of the corporation. 
This being so, the construction of the Statute might be reasona- 
bly made, not that a corporation, defendant in attachment, could 
not replevy, but that it would be entitled to replevy without 
complying with the condition, that is, without putting in special 
bail. This point was decided in an analogous case—the case of 
Carpentier vs. The Delaware Insurance Company, 2 Binn. 264. In 
that case, it was contended that the plaintiff could not enter a 
rule of reference, because the defendants were a corporation— 
that in every case intended to be referred, an appeal was given, 
but that in no case could it be obtained by a defendant, without 
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entering into a recognisance, conditioned to pay the debt and 
costs, or to surrender himself to jail; and that a corporation could 
not give such a recognisance, because it could not be surrendered. 
It was contended that the right of appeal was upon condition 
that the defendant put in special bail, and as a corporation 
could not do that, it must be excepted from the operation of the 
law, which allowed a rule of reference to plaintiffs. Just the 
case here. In that case, the Chief Justice said: “It is clear that 
one of the alternatives of this condition is not applicable to a cor- 
poration, which is not a natural but a political body, incapable of 
being surrendered or imprisoned. I agree, that the form of the 
recognisance is not applicable to a body corporate, but from this 
I draw a different conclusion from them. JI do not infer that 
the defendant can have no appeal, but that he may have an appeal 
without entering into any recognisance.” The exact point made’ 
by the plaintiff in error here, was made in Pennsylvania, under 
the attachment laws of that State. It was there claimed that 
corporations are not within the Act, because, it provides, “that 
if the plaintiff in attachment obtain verdict, judgment and execu- 
tion for the money and goods in the garnishee’s, possession, yet 
the defendant in attachment may, at any time before the money 
is paid, put in bail to the plaintiff’s action, upon which the at- 
tachment is grounded, whereby the garnishee will, and shall. be 
immediately discharged.” The exception of corporations from 
the operation of the attachment law of that State, was claimed, 
because the condition of replevy was such as they could not com- 
ply with, to-wit: put in bail to the action. Just so in the case 
at this bar. The Court ruled in the Pennsylvania case, that 
corporations were within the Act, sustaining the view taken by 
the Court in Carpentier vs. The Delaware Insurance Company. 
Rogers, J. delivering the opinion of the Court, said: “ Granting 
merely for the sake of the argument, that ‘ bail to the plaintiff’s 
action,’ as used in the Act of Assembly, means special bail only, 
and agreeing, as I certainly do, that a corporation cannot enter 
special bail, yet it by no means follows, that the effects of foreign 
corporations cannot be attached under the Act of 1705.” After 
commenting approvingly on the case of Carpentier vs. The De- 
laware Insurance Company, he proceeds, “In this case, I do not 
infer that the effects of foreign corporations cannot be attached, 
but should infer, were it not for considerations that I shall state, 











540 SUPREME COURT OF GEORGIA. 
South Carolina Kail Road Co. vs. MeDonald. 











that the attachment should be dissolved by entering an appearance 
without bail.’ Bushel vs. Commonwealth Ins. Com.15 Serg. & 
Raul, R. 176. 

The argument of counsel for the plaintiff in error, might be 
considered as fully answered by this view of the question, sup- 
ported by the two cases referred to. But we do not rest our 
judgment alone upon that view of the question. This is a much 
stronger case than the case in 15 S. §& R. There the replevy 
by the Act, depended upon the putting in of special bail, here, 
by our Statute, it does not. The defendant, by the Act of ’99, is 
entitled to replevy the property attached, by appearing and put- 
ting in special bail, or by giving bond, with goodand sufficient secu- 
rity to the Sheriff, or other officer serving the process, conditioned for 
his appearance at the Court to which it is returnable, and abiding 
and performing the order and judgment of that Court. 

He is not required to do both—if he gives the bond and secu- 
rity, the property is replevied. The alternative seems to have 
been provided to meet the case of corporations. They are under 
no inability to give bond, and are deprived of no right of replevy 
which the Statute gives to a natural person. Nor, I may say 
of any other right of any kind, which it confers upon natu- 
ral persons. They can appear—plead—give bond—replevy. 
What more do they want? They are not entitled to special fa- 
vors in our Courts of Justice. They are entitled to equal rights 
with other persons, and no more. And the plaintiff in attach- 
ment is as fully protected by the bond of a corporation, as he is 
by the bond of a natural person. Let the remedies of the plain- 
tiff on that bond be what they may, (and about them it is unnec- 
essary to express an opinion,) they are the same against a foreign 
corporation that they are against the citizen of a foreign State, 
when he replevies by giving bond. 

It is said that the Act of 1829 is im part materia with the Act 
of ’99, and that construing the two together, the inference is dedu- 
cible, that corporations are not embraced in the latter Act. As 
the Act of ’29 is amendatory of the “several attachment laws of 
this State,” I see no objection to considering it as 7m pari mate- 
ria, with them. I recognise the rule, too, that Statutes in pari 
materia, are to be construed together as one Statute. As to one 
Statute, a familiar rule of construction is, that it is to be so con- 
strued, as that all of its provisions may stand. Applying this 
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rule to the two Acts of ’99 and ’29, I see nothing in them to war- 
raut the inference drawn by the counsel for plaintiff. They are 
not at all in conflict. The Act of ’99 may embrace corpora- 
tions and not in the least interfere with the Act of ’29. The latter 
is an Act to subject the property of foreign Insurance Companies, 
within this State, who conduct their business here by agents, to 
attachment, at the instance of the énsured. It provides the man- 
ner in which it may be done, &c. Now, this is express legisla- 
tion, by virtue of which, one class of creditors may attach the 
property of one kind of foreign corporations. But it leaves the 
rights of all other creditors against that class of incorporations, 
and against all other corporations, precisely where it found them 
under the Act of 99. We give full effect to the Act of ’29, as 
the latest declared will of the Legislature, so far as it goes. To 
the extent that it does not go, the prior Acts are in full force. 
If, under the prior Acts, other corporations were liable to at- 
tachment, and Insurance Companies were liable to attachment at 
the instance of other persons who are creditors, than persons in- 
sured, why surely, they are still iiable. There is no repugnancy 
between the two; both may, and in our judgment, must stand. 
If it be said that the Act of ’29 is a legislative construction of 
the Act of 99, by which it has impliedly declared its opinion, that 
corporations are excepted from that Act, then our reply is, con- 
ceding that it is so—however, in cases of doubt, we might respect 
such an opinion of the Legislature thus expressed by implication, 
yet, in cases where we have no doubt, or little doubt, we would 
not regard it. So long as the General Assembly permits the Act 
of ’99 to remain unrepealed, being convinced that it applies in its 
terms and spirit to corporations, we shall give it effect against 








them. 

There is one rule of statutory construction recognised in Eng- 
land, and by the Supreme Court of the United States, which is 
conclusive of this question. It is this. Corporations are to be 
deemed and considered as persons, when the circumstances in which 
they are placed are identical with those of natural persons, express- 
ly included ina Statute. Thus, in England, a corporation seized 
in fee of lands for its own benefit, was considered an inhabitant 
or occupier, within the meaning of the Statute 42 Eliz. Ch. 2, 
and liable in its corporate character to be rated for the poor tax. 
Cowp.73. To the same effect, see Lord Coke, 2 Inst. 703, also 
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The People vs. Utica Insurance Company, 15 Johns. R. 381, 
382. 

In Beaston vs. The Farmer’s Bank of Delaware, the Supreme 
Court of the United States say, “ No authority has been adduced 
to show that a corporation may not, in the construction of Stat- 
utes, be regarded as a natural person, whilst, on the contrary, au- 
thorities have been cited, which show that corporations are to be 
deemed and considered as persons, when the circumstances in 
which they are placed, are identical with those of natural per- 
sons expressly included in such Statutes.” Natural persons are 
expressly included in the Act of 99, and it requires but a glance 
to see that corporations located abread, and being debtors, are 
placed in circumstances identical with those of natural persons, 
residing out of the State, who are also debtors. The case of 
Beaston vs. The Farmers’ Bank of Delaware, sustains so fully the 
construction which we put upon our attachment law, that a 
more specific reference to it, I am sure, will be excused. 

It is a long case, and involved several questions. Amongthem 
this—whether a corporation is included in the provisions of the 
Act of Congress, which gives a preference to the United States, 
in the distribution of the effects of revenue officers and other per- 
sons becoming indebted to the United States, and afterwards pro- 
ving insolvent. The section of that Act referred to, is in these 
words, “ That when any revenue officer, or other person, hereaf- 
ter becoming indebted to the United States, by bond or other- 
wise, shall become insolvent, or where the estate of any deceased 
person in the hands of executors or administrators, shall be insuf- 
ficient to pay all the debts due from the deceased, the debt due 
to the United States shall be first satisfied, &c.”’ Curporations 
are not, in terms, embraced in the Act, nor are they excepted. 


Those persons named, and expressly included, are designated as 


revenue officers and other persons, and in a subsequent part of 
the Act,as debtors. The meaning of Congress, clearly, wasto in- 
clude persons indebted to the United States. In construing this 
Act, the Supreme Court say, * All debtors to the United States, 
whatever their character, and by whatever mode bound, may be 
fairly included within the language used in the Act of Congress.” 
The point was, whether corporations were included, and the Court 
determined that they were. They farther held that, if a corpora- 
tion can be brought into any one of the predicaments stated in 
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the Statute, it will be sufficient to include them. Mr. J. Story 
dissented from the judgment of the Court, upon the ground, prin- 
cipally, that a corpuration could not be included in the Act, be- 
cause it could not be placed in all the predicaments stated. For 
example, he said, that if corporations could be supposed to be 
deceased debtors, “ yet, by no reasonable use of language, can they 
be said to have executors or administrators.” Upon the same 
ground, this learned jurist could not have dissented from a similar 
opinion on our Act of ’99, because the predicaments stated in 
that Act, are in the alternative. His dissent, therefore, does not 
at all weaken the authority of the case. How remarkably alike, 
in important particulars, are the Act of Congress, and the Act of 
Georgia of 1799. Both, interms, include persons who are indebted. 
If by the judgment of the Supreme Coutt, corporations are inclu- 
ded in the former, they must be included in the latter. 12 Peters’ 
R. 102. Also, see United States vs. Amedy, 11 Wheat. 392. 

In The Planters & Merchants Bank of Mobile vs. Andrews, 8 
Porter, 404, the Supreme Court of Alabama decided, that under 
the attachment laws of that State, the term person embraces not 
only natural, but artificial persons, and that a corporation is a per- 
son within the meaning of those laws. The same doctrine was 
held under the attachment laws of Pennsylvania, in the case of 
Bushel vs. Commonwealth Ins. Co. 15 Serg. & Rawl. 176, already 
referred to, and is approved by Angel & Ames. See A. & A. 337. 
See also, 1 Story’s R.531. 9 Conn. R. 430, and 9 N. H. R. 394. 
The doctrine was differently settled in the matter of McQueen vs. 
Middletown Man. Co. by the Supreme Court of N.Y. 16 Johns. 
R. 5. The reasoning of the Court in that case, is not very satis- 
factory. And, moreover, the provisions of the Statute of New 
York, upon which that decision was made, are somewhat differ- 
ent from those of our own Act. The New York Statute pro- 
vides that the debtor may give security to the creditor, to appear 
and plead to any action to be brought in any Court of Law or 
Equity in the State, within six months, by the creditor against 
him; and to pay such sum as may be recovered against him in 
such action, and if that is done, the Judge who issued the war- 
rant of attachment shall issue a supersedeas tothe warrant. The 
Court were of the opinion that the Act supposed that the person 
giving security, would, if within the State, be subject to a suit, 
and that, as a foreign corporation could not be sued in New York, 
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because service could not be perfected on it there, it could not 
be intended to apply to corporations. The Court thought that 
the Legislature contemplated a liability to arrest. The New 
York Statute is distinguishable from ours in this ; that Act sup- 
poses a suit to be brought, to which the party binds himselfto ap- 
pear and plead, and to pay the sum therein recovered ; that is, 
an independent suit, distinct from the attachment, and of course, 
it supposes the service of such suit. Our Statute contemplates 
no such independent suit ; the bond which it requires, binds the 
defendant to appear at the Courtto which the attachment is re- 
turnable, and to abide by and perform the order and judgment of 
that Court. It therefore contemplates no service of any suit, 
save that which has been already perfected tm rem, and which, 
in case of a foreign citizen, even, is a legitimate service. The 
reasoning, therefore, of the New York Court, if fully applicable 
to the law of that State, is not applicable to our Act. 

Foreign corporations are, equally with natural persons, enti- 
tled to the remedy by attachment, in our Courts—the right and the 
liability ought to be reciprocal. If politic considerations are to be 
taken at all into the estimate, it is obviously politic, and justly so, 
that corporations, whose property within our limits receives the 
protection of our laws, should be held liable to those iaws, so far 
as they can be reached through that property. If allowed to 
contract and enforce debts by the laws of this State, their proper- 
ty within its jurisdiction ought to be, in policy and in justice, 
made liable to the payment of their debts. 

Let the judgment be affirmed. 


No. 62.—Samvet B. Matenpy, and others, plaintiffs in error, vs. 
Joun T. Hungerrorp. 


[1.],A notice ofan application for the benefit of the “ Honest Debtor’s” Act, di- 


rected to a firm by their firm name—held to be sufficient. 


Application for the benefit of the “ Honest Debtor’s Act”— 
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Richmond Superior Court—before Judge Hout, September | 
Term, 1848. 






The facts are embodied in the opinion of the Court. 





A. J. Miner, for plaintiffs im error. 







‘H. H. Cummine, for defendant. 






By the Court—Lumpxw, J. delivering the opinion. 






John T. Hungerford, being arrested at the instance of other 
persons, and having given bond and filed his schedule, made ap- 
plication to be discharged as an insolvent debtor, under the pro- 
visions of “the Act fer the relief of honest debtors.” The plain- 
tiffs in error, who resided out of the State, were creditors. Due 
notice of the intended application was served on their attornies, 
addressed to them respectively, as partners in trade, by the 
style of their several firms, namely: “‘ Malendy & David,” “G. 
& W. H. Lockwood,” and “ Wyman, Elmendorf & Derby.” 

These creditors appeared by their attornies, and objected to 
the sufficiency and legality of the notice, because they were not 
directed to these creditors by their individual names. The ob- 
jection being overruled, a writ of error has been sued out to this 
Court to reverse this judgment. 

[1.] In all judicial proceedings, it may be proper, perhaps ne- 
cessary, that the individual names of the parties should be set 
out ; especially where a judgment may be rendered for a pecu- 
niary demand. .In such cases, the execution would issue against 
each member of the firm, and bind not only the partnersnip prop- 
erty, but the separate effects of each member. In this case, had 
either of these firms tendered an issue, suggesting fraud, it would 
have been proper that their individual names should have been 
set out, inasmuch as the proceeding might have involved them in 























a judgment for cost. 

But this reasoning does not apply to this preliminary notice. 
‘The law requires that the creditor should be notified. The cred- 
itor has been notified. A service on any one of the partners, 
would have been sufficient, for each is the agent for the whole. 
3 Shepley, 9. 1 Wend. 50. 1 Browne, 299. And if service on 
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one would have been sufficient, what necessity can there be of 
stating the individual names of each partner ? 

Moreover, the Statute requires the “creditors” to be notified. 
Who are the creditors here? Not the individuals composing 
these firms. As far as the record discloses, Hungerford owes 

, them, individually, nothing. The firms are the creditors. The 
notice should then be directed to the firms, and served accord- 
ingly. 

In the case of Alexander, et al. vs. Brown, 1 Peters, 683, where 
the objection was to a notice required by a Statute of Virginia, 
that it inserted the name of only one defendant, where it should 
have inserted two, Chief Justice Marshall says: “ Its (the no- 
tice) sole — is to inform the party that the motion is to be 


made.” If it gives him the information, to enabie him to do this, 


it effects all the substantial purposes of justice. 

In 1840, (Pam. 114,) the Legislature passed a declaratory 
Statute, bearing somewhat upon this subject. By its provisions» 
judgments are permitted to be entered up, and executions issued, 
both in favor and against partners, by their partnership names, 
If in so important a matter, the firm name is deemed sufficiently 


definite by the Legislature, we conceive, in the service of a notice 
in a matter which might almost be reckoned as pendente lite, a 
part of the litigation of the original suit, the firm name is a suffi- 
cient indication of the persons meant. 

Let the judgment be affirmed. 


No. 63.—Aveustus G. Naeur, plaintiff ia error, vs. Tue Crry 
Councit or Aveusta, defendant. 


{1.] Where, by the charter of the city of Augusta, the City Council were vest- 
ed with full power to make and establish such by-laws, rules, and ordinances, 
respecting streets, wagons, &c. that should appear to them requisite and ne- 
cessary for the security, welfare, ard convenience of the said city, not repug- 
nant to the constitution or laws of the land: Held, that an ordinance, regula- 
ting the weight which should be carried on loaded wagons, over the streets 
of the city, was a valid and legal ordinance, and authorised by the charter of 
the city. 
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Certiorari, in Richmond Superior Court, decided by Judge 
Hott, September Term, 1848. 


By the third section of the Act incorporating the city of Augus- 
ta, it was provided that the City Council “shall also be vested 
with full power and authority, from time to time, under their 
common seal, to make and establish such by-laws, rules, and or- 
divances, respecting the harbor, streets, public buildings, work- 
houses, markets, wharves, public houses, carriages, wagons, carts, 
drays, pumps, buckets, fire engines, the care of the poor, the 
regulation of disorderly people, negroes, and in general, every 
other by-law or regulation that shall appear to them re- 
quisite and necessary for the security, welfare, and convenience 
of the said city, or for preserving peace, order, and good govern- 
ment within the same.” 

On 26th April, 1848, the City Council passed an ordinance, 


\ 
providing that “no wagon, dray, or other vehicle, employed in 


the transportation of goods, wares, merchandize, or produce of 
any kind, shall be permitted to pass through any of the streets of 
the city, which shall carry a greater weight, exclusive of the 
weight of such wagon, dray, or other vehicle, than is allowed by 
this ordinance. The load ofa four or six horse wagon shall not 
exceed five thousand pounds in weight. That of a two horse 
wagon shall not exceed two thousand five hundred pounds, and 
that of a dray shall not exceed fifteen hundred pounds in weight. 
Provided, always, that wagons, drays, and other vehicles, may 
lawfully exceed these weights, when their load consists of one ar- 
ticle or package, or of wood, lumber, or brick, and provided, also, 
that all licensed drays may still continue to carry four bales of 
cotton. ~ 

“‘ Any white person who shall be convicted of a violation of 
this ordinance, shall be fined in a sum not exceeding twenty dol- 
lars, for each and every such violation, &c.” 

Augustus G. Nagle, for two several violations of the above or- 
dinance, was fined for each the sum of twenty dollars. 

A certiorari was applied for on three grounds of error. 

Ist. ‘That said ordinance was contrary to his constitutional and 
legal rights. 

2d. That it transcended the authority of the City Council in 
the premises, and was not authorised by the charter of the city. 


« 
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3d. That said ordinance made unjust and illegal discrimina- 
tions between the rights of citizems in passing the public high- 
ways of the city. 

Upon hearing the certiorari, the Court below dismissed the 
same, sustaining the validity of the said ordinance. 

To which decision exceptions were filed, and the same is now 
alleged to be erroneous. 


* 


E. Starnes, and T. P. McGratu, for plaintiff in error. 


1st. The City Council have transcended their authority in the 
passage of the ordinance, as it is an act made to operate on indi- 
viduals, and not for the public good of the city. 1 Black. Com. 
126. (Def. of Civil Liberty,) Sce note, Ibid. Con. of Geo. 
Hotchk. 60. 

2d. The ordinance may, therefore, be said to be contrary to 
the constitutional and legal rights of the plaintiff. 

3d. The ordinance makes unjust and illegal discriminations 
in the rights of citizens to pass the public streets of the city. 12 
Mod. R. G87. 1 Kent Com. 448. 1 Bay, 252. 


A. J. Mutter, for the defendant in error. 


The ordinance in question is legal and valid. Act of 31st Jan. 
1798. 1 McMullon’s Rep. 323. 1 Richardson’s Rep. 364. 15 
Ohio Rep. 625. 


By the Court— Warner, J. delivering the opinion. 


[1.] Had the City Council of Augusta, the power and author- 
ity, under their charter and the laws of the land, to make the ord- 
inance specified in the record? We are of the opinion, they had 
such power and authority. By the 22d section of the 1st article 
of the Constitution of this State, it is declared, “The General 
Assembly shall have power to make all laws and ordinances, 
which they shall deem necessary and proper, for the good of the 
State, which shall not be repugnant tothis Constitution.” Prince, 
905. ‘The same provision was in the Constitution of 1789. Mar- 
bury and Crawford’s Dig. 15. The General Assembly, having 
the power to make all laws and ordinances which they might 
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deem necessary and proper for the good of the State, on the 31st 
January, 1798, delegated to the City Council of Augusta, “full 
power and authority, from time to time, under their common 
seal, to make and establish such By-Laws, Rules and Ordinances 
respecting the streets, wagons, carts, drays, §c. that shall appear 
to them requisite and necessary, for the security, welfare, and 
convenience of the said city, or for preserving peace, order, and 
good government within the same; provided, such by-laws 
shall not be repugnant to the Constitution, or the laws of the 
land.” Marbury and Crawford’s Dig. 136. The ordinance com- 
plained of, regulates the weight which wagons, and other vehi- 
cles employed in the transportation of goods, wares, merchan- 
dise, or produce of any kind, shall carry through the streets of the 
city. 

The streets of the city are to be kept in good repair at the ex- 
pense of the corporation, and very heavy loaded wagons may rea- 
sonably be supposed to cut them up, and injure them more than 
wagons carrying less weight. The argument for the plaintiff in 
error, however, is, that the ordinance violates the Constitution, 
deprives him of a natural right, and makes an unjust discrimiva- 
tion between the citizens, who pass with their wagons over the 
streets of the city. 

We have not been able to discover that the ordinance violates 
any provision of the Constitution. The General Assembly, as 
we have seen, had the power to make all laws and ordinances, 
which they might deem necessary and proper, for the good of 
the State. The charter of the city of Augusta, vests the City 
Council with full power and authority; to make and estab- 
lish such by-laws, rules and ordinances, respecting the streets, 
wagons, &¢. that shall appear to them requisite and necessary, for 
the security, welfare, and convenience of the city. Does this ordi- 
nance deprive the plaintiff in error of his natural right to travel 
over the streets of the city with his loaded wagon and team? Cer- 
tainlynot; but merely regu/ates the exercise of that right. Itmay be 
said, a man has the natural right to ride his horse over the streets 
of the city, but it will not be contended, we suppose, that he 
would have the right to ride his horse with such speed, as to en- 
danger the security and lives of the citizens, who are constantly 
passing those streets. Te true distinction, is, between an ordi- 
nance which operates as a total exclusion, or deprivation of the 
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right of the citizens, and one which merely regulates the exer- 
cise and enjoyment of it, for the benefit and security of the in- 
habitants of the city. 

An ordinance which would operate as a total exclusion of the 
right of the citizen to pass over the streets of the city, with his 
loaded wagon and team, would be unreasonable and void, as 
against common right. But the ordinance in question, which 
merely regulates the exercise, and enjoyment of the right, is good 
and valid, and authorised by the charter of the city. Village of 
Buffalo vs. Webster, 10 Wend. Rep. 99. Bush vs. Seabury, 8 
John. R. 419. Nordo we think the ordinance unjustly discrim- 
inates between the rights of the citizens, who wagon over the 
’ streets of the city. Those who haul brick, wood, and lumber are 
excepted, it is true, by the provisu of the ordinance, but never- 
theless, itis general in its operation upon all the citizens, who 
may think proper to employ their wagons and teams, in hauling 
over the streets of the city. Ifthe ordinance had imposed res- 
trictions upon the citizens of a particular ward of the city only, 
or granted a particular privilege to one class of the citizens, not 
common to the whole body, then the ordinance might have been 
obnoxious to the charge of making an unjust discrimination be- 
tween the citizens ; but nothing of that character appears on the 
face of the ordinance ; the proviso is as general in its operation 
as the ordinance itself. 

Let the judgment of the Court below, be affirmed. 





No. 64.—Amory Srey, plaintiff in error, vs. Cartes A. Bear, 
defendant. 


[{1.] If the recovery in a suit, will itself be the cause of an action in favor of the 
defendant against the plainciff, that fact will be a good defence to the first 
suit. Because the Courts will avoid circuity of action. 

[2.] If a company composed of A, B, and C, sell personal property, with an 
implied warranty, to a company composed of D, E, and F; and D, without a 
title from D, E and F, orfrom any one claiming under them, sells ,the same 
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property to A, and A is dispossessed upon the title of a third person, and sues 
D, on an implied warranty ; if A had knowledge of the defect of the title at 
the time he bought from D, there is no implied warranty from D to A, and the 
action cannot be sustained. And if, in such a case, there is an implied warranty, 
it may be avoided for fraud, in A’s suppressing, at the time of the sale, the 
material fact within his knowledge, that the title was not good. 












Assumpsit on implied warranty, in Court of Common Pleas, 
Augusta. Certiorari to Superior Court, decided by Judge Hott, 
September Term, 1848. 






A. Sibley sold and conveyed toC. A. Beard, a certain house 
standing on the east side of the alley, leading from Broad street 
to the Eagle and Pheenix Hotel stable, and gave him a receipt 
for the money. Beard was dispossessed, and brought suit upon 
the implied warranty of title. 

The defence set up was, that Lewis Lovell, Robert D. Glenn, 
and Charles A. Beard, had previously sold and conveyed the 
same house to the “ Eagle & Phenix company,” which consisted 
of Amory Sibley, William Fuller, and George Magruder, trustee, 
and that whatever defects there were in the title, were known to 
Beard, when he purchased. 

The defence being overruled by the Court of Common Pleas, 
and by the Judge of the Superior Court on certiorari, Sibley ex- 
cepted. 

1st. Because plaintiff could not recover for any defect of title, 
because the same title had been previously warranted by the said 
plaintiff and others, tothe defendant and others. 

2d. Because the plaintiff, a previous vendor of the same prop- 
erty, was privy to the defendant’s title, and took the same with 
full knowledge of its defects, and could not, therefore, recover on 
an implied warranty. 

It did not appear from the record how the title passed from 
the “ Eagle and Pheenix Hotel,” to A. Sibley. 



























Goutp, for plaintiff in error. 


Miter, for defendant. 






By the Court——Nisset, J. delivering the opinion. 









We think that there was no error in the decision of the Court 
below, on the first ground taken in the assignment. 
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(1 .| If A se IIs property to B, with warranty a title, ar B 
sells the same property to A, with warranty of title, and A is de- 
prived of it by legal process, upon a title in a third person, he 
cannot maintain an action against B, for the breach of his war- 
ranty, because, if he recovers of B, he would be entitled to turn 
round and sue A, for a breach of his prior warranty. The Courts 
will avoid circuity of action. It may be stated as a well settled 
principle, that if the recovery in a suit will be itself the occasion 
of another suit, with right of recovery, in favor of the defendant 
against the plaintiff, that fact will be a good defence to the first 
action. The law will not patronize litigation—it even abhors a 
multiplicity of suits. For example, no action can be maintained 
on a note, against a person who became a party to it subsequent- 
ly to the holder or plaintiff, for if it were otherwise, the defendant 
in such action, might, as an indorsee, deriving title from the plain- 
tiff, be entitled to recover back again, in another action against 
the plaintiff, the identical sum which he, the plaintiff, had pre- 
viously recovered from him. Chitty on Bills, 537. Bishop vs. 
Hayward, 4 T. R.470. 2 B.§ P.125. 2 B.& C. 483. . 3 Dowl. 
§ Ryl. 650. Again, a creditor, who agrees with his debtor, that 
he never will sue him for the debt, cannot sue for the debt. 
The agreement may be plead and will operate as a discharge, be- 
cause, if the creditor recovers the amount of the debt, the debtor 
would be entitled to tarn round and sue him and recover the 
same amount, as damages for the breach of the contract. Cham- 
bers vs. McDowell, 4 Geo. Rep. 192, and authorities there cited. 

So also, if A sells property to B, and B to C, and C back to A, all 
with warranty, and A is dispossessed by D, upon a title para- 
mount, A cannot maintain an action against C, for a breach of 
his warranty, because the parties being all in privity, the liability 
would come round upon A. 

[2.] But can this principle be applied to this case? It cannot, 
for the facts, as they appear upon the record, will not permit it. 
Here is a sale of a house by a company, of which the defendant 
in error, Beard, was a member, to a company called the Eagle 
and Pheenix Hotel, of which the plaintiff in error, Sibley, was a 
member, with implied warranty of title. Sibley sells the same 


property to Beard, with implied warranty, as the defendant in 


error insists, of the title. Beard is evicted, and brings his action 
against Sibley fora breach of his warrauty. Now, can there be 
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in this case, any circuity of action? If the Eagle and Phenix 
Hotel had sold the property back to Beard, there would be. In 
that event, Beard and his company having sold to the Eagle and 
Pheenia Hotel, and warranted the title to them, would be liable 
with his company to them, upon that warranty, so soon as he re- 
covers upon their warranty to him. His recovery would consti- 





tute their right of action against him, (and not the less against 
him, be it remarked, because jointly liable with others,) and thus 
the circuity would be established and the principle would apply. 
But that is not this case. Ifthe Eagle and Phenix Hotel had 
sold the property with a warranty of title to Sibley, and he back 
again to Beard, the principle would be applicable. But it does 
not appear from the record, how Sibley became pussessed of the 
house—it does not appear that he is a purchaser from his own 
company, the Eagle and Pheenix Hotel, nor from any one who 
claims under them. There is, therefore, no privity between Sib- 
ley and the Eagle and Phoenix Hotel, and none between him and 
Beard and his company, on the first sale. There being no privi- 
ty there can be no cireuity of action. For if Beard’s suit should 
proceed against Sibley to a recovery, would that recovery entitle 
either him, or the Eagle and Pheenix Hotel to proceed against 
Beard and his company, for a breach of their warranty on the 
first sale? Iapprehend not. Sibley may or may not be a pur- 
chaser from the Eagle and Pheenix Hotel, or from some one 
claiming underthem. It does not appear that he is, and what 
does not appear to us on the record, we cannot, in this case, pre- 
sume to be. Nor does it alter the case, that he is one of the per- 
sons which constitute the Eagle and Phoenix Hotel company. 
The sale to a company of which he is a member, vests ro title in 
him individually, and a warranty to that company, does not enti- 
tle him to sue for a breach of it individually. For the want of 
privity, therefore, there could be in the case which the record 
makes, no circuity, and the ground of error first taken, cannot be 
sustained. 

We sustain the second ground of error. Beard being a prior 
vendor of the property, with an implied warranty of the title, is 
presumed to be cognisant of the defect in the title. The law 
makes him liable to his vendees upon that warranty, whether he 
knew of the defect in the title or not. The evidence, however, 
goes far to charge him with this knowledge. In this case, we 
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think it safe to hold, that knowledge of the insufficiency of the ti- 
tle must be brought home to him, and that whether he knew it 
or not, is a question of fact to be submitted to the jury. If, then, 
he bought from Sibley, with such knowledge, we hold, that upon 
the sale to him, the law will not imply a warranty from Sibley of 
the title, and his action cannot be sustained. Upon asale of per-* 
sonal property, the vendor is not liable to the purchaser, for de- 
fects in the quality of the property visible to, and therefore, pre- 
sumed to be equally within the knowledge of both parties. The 
rule in such case is, “‘ caveat emptor.” He is not liable for such 
defects, even upon an express general warranty. 7 Bing. 605. 
3 Blackstone, 166. Broom’s Legal Maxims, 227, 228. Smith’s 
Law of Contracts, 355. Chitty on Contracts, 455. 1 Saik. 211. 
5 Rawls R.5, 2 Kent’s Com. 478. 

Now, we see no reason, in principle or in policy, why this rule 
should not apply to the title as well as to the quality of property. 
The purchaser, Beard, if he knew the title of the property to be 
bad, takes it at his own risk. Wherein does the case differ 
from what it would have been, if Sibley, the vendor, himself cog- 
nisant of the imperfection of the title, had at the sale, notified 
Beard of it, and expressly sold to him at his risk? In that 
event, of course, there wou.d be no warranty. 

Again, if there was in this case an implied contract of warran- 
ty, and if in fact, a defect in the title was, at the time of the sale, 
within the knowledge of Beard, that contract may be avoided up- 
on the ground of fraud. It is familiarly understood that fraud 
vitiates all contracts, and that fraud is within the cognisance of a 
Court of Law, as well as of Equity. In the case of a vendor, the 
suppression of a material fact upon a sale, will avoid the contract. 
The rule is, that the concealment or misrepresentation, whether 
by principal or agent, by design or mistake of a material fact, 
however innocently made, avoids the contract on the ground of 
a legal fraud. But ifthe concealment or misrepresentation be 
not innocently made—then it is a fraud in fact as well as in law. 
See Tapp vs. Lee, 3 B. & P. 371. Cowp. 785. 3 Burrow, 1905. 
11 M. & W. 415. Broom’s Legal Mazims, 363, S. P. 

If there be bad faith in a contract, it may be shown. Apply 
this doctrine to this case. Sibley, ignorant of any defect in the 
title of the property, affirming it be his, sells it to Beard. Upon 
such a sale, the law, as a general proposition, creates a contract 
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of warranty of title. Beard, the purchaser, knows that the title 
he is buying is bad, but makes no revelation of the fact—suppres- 
ses the fact, which, if revealed at the time, would either have pre- 
vented or modified the terms and conditions of the sale, and there- 
by, the liability of Sibley. Can he be permitted to take advan- 
tage, by a recovery against Sibley upon the warrauty which the 
law implies, of his fraudulent suppression of a material fact, with- 
in his knowledge? He certainly cannot. It is, therefore, mani- 
festly proper, that this cause go back, and that the Court below 
permit an inquiry before the jury, into the facts, in accordance 
with the rules of law herein laid down. 


No. 65.—Jacos G. McWuorter, plaintiffin error, rs. Wrieut, 
Nicnuots & Co. defendants. 


[1.] A covenant by the surety, to pay certain debts of the grantor, his princi- 
pal, is a valuable consideration, and sufficient to support an absolute convey- 
ance of negroes and other property against the creditors of the grantor. 

[2.] An insolvent debtor may, by the laws of Georgia, give a preference in a 
great variety of ways to one creditor, to the exclusion of others, provided it 
be done with good faith. 


Certiorari, from Richmond Superior Court, decided by Judge 
Hout, September Term, 1848. 


On the 7th May, 1847, John T. Hungerford, of the city of Au- 
gusta, being in insolvent circumstances, executed the following 


instrument: 
“ Sratve oF Georaeia, Ricamonp County. 

Know all men by these presents, that I, John T. Hungerford, 
of the city of Augusta, in said county and State, have, for value 
received, bargained, sold, and delivered, and by these presents 
do bargain, sell and deliver, unto Jacob G. McWhorter, of the 
same place, a certain slave named Yancey, a boy about ten years 
of age, and all my stock in trade, of what kind soever the same 
may be, consisting principally of harness and harness materials, 
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saddles, bridles, and saddle materials, coach bindings, trimmings, 
&c. &c. on the premises now occupied by me, on the north side 
of Broad Street, as a store, and also all the counters, desks, show- 
cases, shelves and other furniture appertaining thereto: To have 
and to hold the same to him, his executors, and assigns, to his and 
their own proper use and benefit forever. And I, the said John 
T. all and singular, the above mentioned property, unto the said 
Jacob G. McWhorter, against the lawful claims of all persons 
whomsoever, shall and will warrant and forever defend. In tes- 
timony whereof, I have hereunto set my hand and seal, this 7th 
May, 1847. JOHN T. HUNGERFORD, [t. s.] 
Signed, sealed and delivered in the presence of 
Henry H. Cummrine, Nor. Pus. R. C. 
On the same day Jacob G. McWhorter executed the following 
instrument : 
“Strate or Georeia, Ricumonp County. 
Know all men by these presents, that I, Jacob G. McWhorter, 
of the city of Augusta, in said county and State, am held and 
firmly bound unto John T. Hungerford, of the same place, in 
the just and full sum of five thousand dollars, lawful money of the 
United States of America, for the true payment of which to the 
said John T. Hungerford, his heirs, executors, administrators or 
assigns, I bind myself, my heirs, executors and administrators, 
jointly and severally, firmly by these presents, sealed with my 
seal, and dated this 7thday of May, in the yearof our Lord, 1847. 
The condition of the foregoing obligation is such that, whereas 
the above bound Jacob G. McWhorter, who is indorser for the 
accommodation of the said John T. Hungerford, of the following 


promissory notes, made by him, the said John T., to wit: one 


note for seven hundred and sixty dollars, dated 8th August, 1845, 
payable sixteen months from the first of October of the same 
year ; one of like amount and date, payable 20 months from the 
said first of October ; one forfour hundred and fifty-six dollars and 
ninety-eight cents, ($456 98) dated 30th June, 1846, and paya- 
ble on 15th January, 1847, (which is entitled to the following 
credits, viz: $34 75 on 16th February, 1847, and $230 91 on 
the 19th of the same month ;) one for two hundred and forty- 
nine dollars. dated 10th October, 1846, and payable eight months 
after date ; and of two other promissory notes, both bearing date 
20th Jan. 1847, each for the sum of $200, and payable respec- 
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tively at sixty and ninety days after date, has, for and in considera- 
tion of the sale and delivery to him, by the said John T. of a cer- 
tain slave named Yancey, a boy about ten years of age, and of 
his entire stock in trade, and other things, agreed to pay off and 
discharge, all and singular the above mentioned promissory notes, 
so that the said John T. shall be wholly relieved and discharged 
from all liability on account of the same. Now, if thé said Ja- 
cob G. McWhorter shall, well and truly, according to the true 
intent and meaning of the agreement aforesaid, pay, or cause to 
be paid, the said several promissory notes, so that the said John 
T. his heirs, executors, and admifistrators, shall be wholly re-. 
lieved and discharged from all liability on account of the same, 
then this obligation to be null and void; else, to remain in full 
force and virtue. 


Test, Henry H. Cummine, 
Notary Public, RC. , J. G. McWHORTER. [t.. 5] 


On the 2d day of June, 1847, the defendants in error recovered 
a judgment in the Court of Common Pleas, against said Hunger- 
ford, and caused the jf. fa. issued thereon, to be levied on the 
property conveyed to McWhorter. McWhorter interposed his 
claim, and on the trial in the Court of Common Pleas of the city 
of Augusta, the presiding Judge charged the jury that the sale 
to McWhorter, under the Act of 1818, was fraudulent and void. 
A writ of certiorari was granted by the Judge of the Superior 
Court of Richmond county. And on the hearing, the decision of 
the Common Pleas was affirmed. To which decision of the Su- 
perior Court, exceptions were filed and errors assigned. 


W. T. Goutp and H. H. Cummine, for plaintiff in error. 
A. J. Muter, for defendants. 
By the Court—Lumpkin, J. delivering the opinion. 


[1.] On the 7th day of May, 1847, Jno. T. Hungerford, an insol- 
vent debtor, in consideration that Jacob G. McWhorter would 
discharge sundry promissory notes, some due, and others still run- 
ning to maturity; on which the said Hungerford was maker, and 
the said McWhorter an accommodation indorser, conveyed to 
McWhorter a negro boy by the name of Yancey, about ten years 
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old, his stock in trade, consisting of saddlery, &c. &c. Wright, 
Nichols & Co., another of the creditors of Hungerford, obtained 
judgment, and levied their execution on this property, which 
was claimed by McWhorter. The Circuit Court on the trial be- 
low, decided that the bill of sale to McWhorter was fraudulent 
and void, under the Act of 1818. Exception was taken to this 
judgment, and it becomes our duty to affirm or reverse it. 

The Act of 1818 provides, “‘ That any person or persons, una- 
ble to pay his, her or their debts, who shall, at any time hereaf- 
ter, make any assignment or transfer of real or personal property, 
stock in trade, debts, dues or demands, in trust to any person or 
persons, in satisfaction or payment of any debt or demand, or in 
part thereof, for the useand benefit of his, her, or their creditor 
or creditors, for the use and benefit of any other person or per- 
sons, by which any creditor of the said debtor shall or may be 
excluded from an equal share or portion of the estate so assigned 
or transferred, such assignment, transfer, deed or conveyance, 
shall be null and void, and considered in law and equity as fraud- 
ulent against creditors. Provided, nevertheless, that nothing con- 
tained in this Act shall prevent any person or persons in debt, 
from bona fide and absolutely selling and disposing of any part 
or the whole of his, her or their estate, so the same be free from 
any trust, for the benefit of the seller, or any person or persons 
appointed by him, her, or them.” Prince’s Digest, 164, 5. 

The only difference between this case and that of Eastman, et 
al. vs. McCalpin, 1 Ke'ly, 157, is, that in the latter, the outstand- 
ing debts of the vendor, were taken up and delivered to him by 
the purchaser, at the time the trade was consummated. In 
principle, this can constitute uo just distinction. A money con- 
sideration is not indispe usable to support a contract. A covenant 





to perform personal services for the grantor, has been held a val- 
uable consideration, and sufficient to support a deed of convey- 
ance. Hame vs. Warnack, 4 Bibb, 234. Young vs. Ringoes, 1 
Monroe, 30. So, the bond of A to pay the outstanding debt of 
B, is good consideration for a deed of conveyance. Nay, more ; 
it is well settled that the liabilities of sureties are a good conside- 
ration for aconveyance. 6 Mass. Rep. 342. Stevens vs. Bell, 1 
Burr. 474. 2 Johns. Ch. Rep. 306. In the first of these three 
cases, Parsons, Ch. Justice, declared that it was the duty of the 
principal to inusmnify his security against an engagement enter- 
ed into for his use ; that the existing debt or the engagement by 
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the surety, constituted a meritorious consideration for a convey- 
ance, and that the same, if done honestly and fairly, was repug- 
nant to no principle of public policy. 

In Buffum vs. Green §; Snow, 5 N. Hamp. Rep. 71, one of the 
points raised and decided, was as to the validity of a deed to land, 
made by the principal to his sureties, to save them harmless pro 
tanto, against liability. It was objected by Parker, as counsel 
for the creditor of the grantor, that nothing was paid by the sure- 
ties—that no debt was discharged—in fact, no notes were given up. 
Mr. Woodbury, now associate Justice of the Supreme Court, on 
the same side, conceded in argument, that had the grantees, be- 
fore the deed was delivered, voluntarily paid the debts, “or agreea 
to pay them at all events, and discharge the grantor, either of these 
might have furnished a good consideration.” He insisted, howev- 
er, and such was the fact, that there was no agreement on the 
subject. Mr. Woodbury further urged, as it has been contended 
at bar, that the claims of the creditors, notwithstanding the trans- 
action, might still be enforced, in whole or in part, against the 
vendor, as their caprice or pleasure might prescribe. 

The opinion of the Court was delivered by Richardson, C.J. 
“ But it is said, that although the debts due to the grantees might 
be a good consideration, their liabilities as sureties could not be 
so. The law is, however, otherwise, and the grantees are as well 
entitled to hold the land conveyed to them, to enable them to pay 
the debts of the grantor for which they were liable, as they would 
have been to hold money, had it been paid to them for that pur- 
pose. We have no doubt there was a good consideration for the 
conveyance.” 

Thus, it will be seen, that the doctrine is well sustained— 
that the mere liability of the grantee, as surety for the grantor, is 
a sufficient consideration to maintain a sale against a creditor of 
the grantor, independent of the express stipulation between Hun- 
gerford and McWhorter, asto the payment of the grantor’s debts. 
And we believe this principle to be founded in reason. When- 
ever the surety accepts such conveyance as indemnity from his 
principal, his original character and relation to the contract, is 
changed. Instead of surety he becomes principal. Having re- 
ceived property for that purpose, it is a fund in his hands for the 
payment of the debts designated; and apart from the express 
agreement to that effect in the present instance, the surety, by ac- 
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cepting the fund, assumes the payment of the debts, and if the 
principal should be compelled thereafter to pay them, he would 
have his remedy over against the surety. 

But how much stronger is this-case, where, by written agree- 
ment between the parties, the property conveyed is received in 
discharge of the principal, and he is indemnified against loss or 
liability on his outstanding debts. The sufficiency of such a con- 
tract was not doubted, but on the contrary, expressly recognised 
by the opposing counsel, in the case cited. 

It is not questioned but that the creditors specified in Mc Whor- 
ter’s bond, might have bought this property of Hungerford in ex- 
tinguishment of their debts ; why is not the undertaking of Mc- 
Whaorter, the indorser, to pay them, and to save Hungerford from 
loss, equally valid? To hold otherwise would be to deprive in- 
dorsers and sureties, classes highly favored by the law, of the 
privilege of doing that for their protection allowed to all other 
creditors. For often it would happen, as with a_ portion of the 
outstanding debts here, that not being due, the indorser, or surety, 
could not control them. Many of our Statutes treat sureties as 
creditors. They are authorised to attach the property of their 
principals. Prince’s Dig. 35. Why may they not buy it in satis- 
faction of their existing liability ? 

It is argued that this transaction amounts to atrust for the ben- 
efit of Hungerford or his creditors. We do not so understand it. 
McWhorter does not take the property to pay the demands with 
its proceeds, but he covenants to discharge them at all events, in 
consideratiou of the sale. Suppose the property should perish 
or be rendered wholly unavailable, would Mc Whorter be released 
from his liability? We think not. The loss would fall on him, 
personally, and failing to comply with his engagement, his obliga- 
tion could most assuredly be enforced. 

It is apprehended that mischief may result from this construc- 
tion ofthe Act. Our reply is, that against possible abuse and 
disaster, no human wisdom can provide. Suppose Hungerford 
had sold the same estate to Mc Whorter, or any one else on cred- 
it, and taken his notes instead of cash in payment, as he had a 
clear right to do. The interest of his creditors might have been 
jeoparded by such transfer, still we imagine the conveyance, 
if bona fide, would be legal. Whether Chancery could or would 
interfere and grant relief in such case, or in the event of the fail- 
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ure of the purchaser, under the facts and circumstances of the 
case before us, is not for this Court to determine. Here, at any 
rate, the conveyance of the property from the maker to the in- 
dorser, does not and cannot weaken the safety and security of the 
debt. 

We are reluctant to open any door to fraud, by extending the 
interpretation heretofore put upon the Act of 1818. But we can- 
not close our eyes to the fact, that it fully and distinctly reserves 
to the insolvent debtor, the Common Law right, which he before 
enjoyed, of making absolute and bona fide sale of his property, 
either to a stranger, or toa creditor, in satisfaction of his claim. 

[2.] And thus every man may, in this, asin divers other modes, 
under our law, prefer any one or more of his creditors. In fa- 
vor of such, he may divest himself of every article that he owns, 
leaving himself utterly destitute, and no other creditor has any 
legal cause of complaint, if the transaction was honest and for a 
valuable consideration. Believing that the covenant of Mc Whor- 
ter, to say nothing of his liability as indorser, constitutes such con- 
sideration, we are constrained to reverse this judgment. With the 
bona fides of the transaction, as to the matters of fact which may 
be involved in it, we have nothing to do. 





No. 66.—Martin Freperick and others, plaintiffs in error, rs. 
Tue City Councit or Aueusta, defendant. 


[1.] A corporation is an artificial being, invisible, intangible, and existing only 
in contemplation of law. Being the mere creature of law, it possesses only 
those properties which the charter of its creation confers upon it, either ex- 
pressly or as incidental to its very existence. These are such as are supposed 
best calculated to effect the object for which it was created. 


[2.] Where, by the terms of the charter, a municipal corporation was vested 
with ‘‘full power and authority to make such assessments on the inhabitants 
of the city, or those whe hold taxable property therein, for the safety, bene- 
fit, convenience and advantage of the said city, as shall appear to them expe- 
dient: Held, that an assessment of a tax of one half of one per cent. on the val- 
ue of the real estate within the corporate limits of the city, by the City Coun- 
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cil, for the purpose of constructing a canal for the better securing an abundant 


supply of water tor the city, was not a violation of the charter, nor contrary 
to the laws of the land. 


In Equity, decided by Judge Hour, in Richmond Superior 
Court, September Term, 1848. 


On the 15th of March, 1845, the “ City Council of Augusta,” 
passed an ordinance “to provide for the construction of a canal 
for manufacturing purposes, and for the better securing an abun- 
dant supply of water for the city.” The second section of this 
ordinance provided, that “there be assessed and collected, for 
the current year, and there is hereby assessed for said year, on 
all the real estate in the city of Augusta, subject to taxation, a 
tax of one fourth of one per cent. on the present valuation there- 
of, and that the clerk of council forthwith make out and deliver 
to the collector and treasurer of said city, a digest of all the taxa- 
ble real estate in the city of Augusta, and that the said collector 
and treasurer, immediately thereafter, proceed to collect the said 
tax, and upon the receipt thereof, deliver to each tax payer a 
transferable scrip or certificate of such payment, securing to such 
tax payer, and his or her assigns, an interest in the said canal, 
proportionable to the amount of tax so by him or her paid,” &c. 

The 3d section provided for the appointment of nine canal 
commissioners, among other things, “to locate the line of said ca- 
nal along the high ground between Jackson and Washington 
Streets, south of the Beaver Dam, and provide for the discharge 
of the same into the river at or near the northern extremity of 
East Boundary Street.” 

The ordinance further provided, among other things, for the 
issuing of bonds by the City Council, for the construction of the 
canal. 

By an amendatory ordinance, passed 7th July, 1845, the pro- 
vision “ for the discharge of the water of said canal into the riv- 
er, at or near the northern extremity of East Boundary Street, 
was repealed, and the commissioners, with the advice of the en- 
gineer, were authorized to provide for its discharge, “at or near 
Hawk’s Gully, or at such other point within the corporate lim- 
its of the city, as the commissioners aforesaid, or a majority of 
them, with the advice of the engineer aforesaid, may deem best 
adapted for an outlet for the water of said canal.” 
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On 27th December, 1845, was approved an Act of the Legis- 
lature of Georgia, “ to incorporate the proprietors of the Augusta 
canal, andto confirm certain ordinances of the City Council of Au- 
gusta, therein mentioned, and to punishthose who may injure their 
property,” by which it is declared that all persons, then holding 
or who might hereafter hold scrip issued under the said ordinance, 
should be a body corporate, by the name and style of the Augus- 
ta Canal Company. 

On the 3d of October, 1846, the City Council of Augusta pass- 
ed an ordinance, levying “a tax of one half of one percent. on 
the value of allreal estate in the city of Augusta,” for the year 1846, 
and for each succeeding year, until all the bonds issued under the 
ordinance of 15th March, 1845, with the interest thereon, shall be 
paid. 

It was further provided, “if any portion of such tax remain 
unpaid at the time hereby appointed for the collection of the same, 
the collector and treasurer shall forthwith cause the issue of 
executions against the persons in default, and have the same col- 
lected by levy, in the same way, &c.” 7 

On 17th April, 1848, Martin Frederick, John W. Houghton, 
Thomas J. Walton, Philip McGran, Benjamin F. Chew, David 
L. Curtis and John Phinizy, filed their Bill in Equity, in Rich- 
mond Superior Court, charging the foregoing facts, and farther, 
that they were owners of real estate in the city of Augusta, upon 
which taxes had been assessed, agreeably to the provisions of the 
last ordinance, and executions issued against them. 

The bill charged, that it was uot competent for the Legislature, 
constitutionally, to make them members of acorporation without 
their consent, and subject them to liability as such, and that they 
never consented to become members of said corporation—farther, 
that the City Council had no authority by law, to levy taxes on 
real estate, to be expended without the corporate limits, where- 
as the canal was constructed from a point called “ Bull’s Sluice,” 
some seven or eight miles from said city. 

The bill charged that said canal had not been constructed in 
accordance with the provisions of said ordinance, because it pre- 
scribed that it should be constructed along the high ground be- 
tween Jackson and Washington streets, south of the Beaver 
Dam ; whereas the commissioners have stopped said canal at the 
street above the Upper Market, so that the owners of real estate 
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in the middle and lower part of said city, have been deprived of 
whatever advantage might have resulted from the construction of 
said canal. 

The bill farther charges, that the City Council have no author- 
ity to levy a tax upon one species of property, and not to include 
all upon which taxes are levied for the support and govertiment 
of said city. 

The bill prayed an injunction, which was granted. 

The defendants answered, admitting the allegations in the bill 
as to the facts charged, except as to the location of the canal. 
They insist that the canal has been constructed as described in 
the ordinance, so far as it is completed, and has not been com- 
pleted the whole distance, simply from the want of funds. 

Upon coming in of the answer, a motion was made to dissolve 
the injunction. 

1st. Because there is no equity in the bill. 

2d. If there is any equity, it has been fully sworn off in the 
answer. 

The Court below sustained the motion and dissolved the in- 
junction, to which decision exceptions were filed, and error has 
been assigned thereon. 


Cong, for the plaintiffs in error, submitted the following points 
and authorities : 


1st. Corporations can exercise no power other than that speci- 
ally granted to them by their charter of incorporation, or what 
are incidental to its very existence. 4 Wheat.518. 4 Condensed 
R. 526. 2 Cranch,127. 4 Peters, 152. 

2d. The power to raise money to construct this canal, is not 
granted by their charter of incorporation. Ordinances of City 
Council, 76, 78, 87. 3 Wend. 525. 

3d. If the ordinances of the City Council, authorizing the bor- 
rowing of money for the construction of the canal, and the levy- 
ing of taxes for that purpose, were illegal, a subsequent Act of 
the Legislature cannot make them valid. 3 Kelly, 215. 

Ifthe Legislature, by the Act of 1845, have granted the power 
in question, such grant is unconstitutional and void. 3 Dailas, 
386. 12 Wheat. 266. 2 Peters, 380. 8 Peters, 110. 3 Kelly, 


209. 
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The Legislature possess no power to incorporate individuals 
against their will. 2 Mass. 269. 10 Peters, 167. 7 Do. 184. 1 
Green. 81. 

The City Council possess no power to levy the tax on onespe 
cies of property tothe exclusion of all others. . 


A. J. Mme, for the defendants in error. 


1st. The defendants had full authority to pass the ordinance 
complained of. Act of 31st January, 1798. 1 Nott § McCord, 528, 

2d. If such of said ordinances as were passed prior tothe Act of 
27th December, 1845, were invalid, the said Act made them and 
the subsequent ordinance, of force and valid. 1 Nott § McCord, 
227. 

3d. The defendants had authority to assess, collect, borrow, and 
appropriate money for the purpose specified in said ordinance. 
Act of 31st January, 1798. Act of 30th Dec. 1836. 19 Pickering 
R.485, 23 Pick. R.71. 3 Metcalf’s R.163. 3 Yeates’s Rep. 
491. 


By the Court-—Warner, J. delivering the opinion. 


The complainants filed their bill in the Court below, to enjoin 
the collection of a tax assessed upon their real estate, in the city 
of Augusta, by virtue of an ordinance passed by the City Council 
for that purpose. 

On the coming in of the defendant’s answer, a motion was made 
in the Court below, to dissolve the injunction, on two grounds— 

1st Because there was no equity in the bill. 

2d. If there was any equity in the bill filed by the complain- 
ants, it had been fully denied by the answer. The Court below 
dissolved the injunction, whereupon the complainants excepted, 
and now assign the same for error in this Court. 

The counsel for the plaintiffs in error insists in his argument, 
that the City Council have no power or authority, under the 
charter and the laws of the land, to assess and collect the tax in 
question. 

By the 22d section of the Ist article of the Constitution of this 
State, it is declared, “The General Assembly shall have power 
to make all laws and ordinances which they shall deem necessa- 

VOL. V. 72 
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ry and proper, for the good of the State, which shall not be repug- 
nant to this Constitution.” Prince, 905. The same provision 
was contained in the Constitution of 1789. Marburyand Craw- 
ford’s Dig. 15. Onthe 31st January, 1798, the city of Augusta 
was incorporated. The power intended to be delegated to the 
corporate authorities of the city, by the Legislature, and the reasons 
therefor, may be gathered from the preamble to the Act, which 
recites, ‘‘ Whereas, from the extent and population of the town 
of Augusta, its growing importance, both with respect to increase 
of inhabitants and diffasive commerce, it is indispensably neces- 
sary that many regulations should be made, for the preservation 
of peace and good order within the same: And whereas, from 
the many weighty and important matters that occupy the atten- 
tion of the Legislature at their general meeting, it has hitherto 
been found inconvenient, and may hereafter become more so, for 
them to devise, consider, deliberate on, and determine all such 
laws, and regulations, as emergencies, or the local circumstances 
of the said town may from time to time require, be it enacted, 
&c.” Marbury and Crawford’s Dig. 136. It was manifestly 
the intention of the Legislature, to delegate to the corporate au- 


thorities of the city of Augusta, the power and authority tomake 
such laws and regulations for the inhabitants of the city, as 
“contingencies, or the local circumstances” thereof, might from 


time to time require. 

The Legislature, under the Constitution, as we have seen, had 
the power to make all laws and ordinances which they might 
deem necessary and proper, for the good of the State, not repug- 
nant to the Constitution. 

What power and authority did the Legislature ‘iain to, 
and confer upun the City Councilof Augusta, by the Act of 1798 ? 
The Act declares, that the City Council of Augusta, “shall be 
vested with full power and authority, from time to time, under 
their common seal, to make and establish such by-laws, rules and 
ordinances, respecting the harbor, streets, public buildings, work- 
houses, markets, wharves, public houses, carriages, wagons, carts, 
drays, pumps, buckets, fire engines, the care of the poor, the regula- 
tion of disorderly people, negroes, and in general, any other by- 
law or regulation that shall appear to them requisite and nec- 
essary, for the security, welfare, and convenience of the said city, 
‘or for preserving peace, order and good government within the 
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same, and the said City Council shall also be vested with full 
power and authority, to make such assessments on the inhabitants 
of Augusta, or those who hold taxable property within the same, 
for the safety, benefit, convenience and advantage of the said city, 
as shall appear to them expedient.” 

Had the City Council of Augusta the power and authority, 
under their charter, to make and establish the ordinance, for the 
assessment of the tax in question, on the real estate of the com- 
plainants, located within the limits of the city, as stated in the re- 
cord? Weare of opinion, the City Council had such power 
and authority, under their charter of 1798, but if they did not, 
the Act of 27th December, 1845, expressly adopts and confirms 
the ordinances of the City Council, in regard to the construction 
of the canal, which, in our judgment, it was competent for the 
Legislature to have done. Truchelut vs. The City Council, 1 
Nott and McCord’s Rep. 227. But it is contended, the tax assess- 
ed by the City Council on the property of the complainants, is 
against common right, and the principles of the social compact, 
and operates oppressively. The answer to this argument is, that 
the City Council of Augusta had the authority delegated to them 
by the sovereign power of the State, to make the assessment on 
the inhabitants of the city. 

When the law-making power acts within the scope of its del- 
egated authority, the Courts cannot interfere. It is the duty of the 
judicial tribunals of the country, to execute and enforce all consti- 
tutional laws, and not to makethem. The remedy against the ef- 
fect of oppressive legislation, delegated to municipal corpora- 
tions, is in the hands of the people, or their répresentatives. It 
was competent fur the Legislature to have restricted the power of 
legislation by the corporation, in its charter, and the inhabitants 
of the city elect their own officers, whose ordinances are presu- 
med to express the will of the majority. 

[1.] A corporation, says Chief Justice Marshall, (in Dartmouth 
College vs. Woodward,) is an artificial being, invisible, intangi- 
ble, and existing only in contemplation of law. Being the mere 
creature of the law, it possesses only those properties which the 
charter of its creation confers upon it, either expressly, or as in- 
cidental to its very existence. These are such as are supposed 
best calculated to effect the object for which it was created. 4 
Wheat. 518. 4 Cond. R. N. 8, 543. 
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[2.] The power delegated by the General Assembly to the City 
Council of Augusta, as appears by their charter, is to make as- 
sessments on the inhabitants of the city, or those who hold taxa- 
ble property therein, for certain specific objects, (to-wit :) forthe 
safety, benefit, convenience and advantage of the said city, as shall 
appear to them expedient. 

In pursuance of the authority thus delegated to them, the City 
Council have adjudged by their ordinance, that it is for the safe- 
ty, benefit, convenience and advantage of the city of Augusta, 
that the canal mentioned in the record, should be constructed for 
the purpose of better securing an abundant supply of water for 
the city, as well as for manufacturing purposes, and have made 
an assessment upon the real estate, within the limits of the city, 
of one half of one per cent. on the value thereof, to enable them 
to accomplish that object. 

The inhabitants of the city are to be furnished with an abun- 
dant supply of water, to protect their property against fire, and 
for other purposes, aad the payment of the tax assessed by the 
City Council on the property of the inhabitants, so to be_protec- 
ted, is the means by which the contemplated benefits are to be 
enjoyed by them. We see nothing in the ordinance which is un- 
reasonable, or which, violates the charter, or the laws of the 
land. 

It was urged on the argument, that to compel the complainants 
to pay the tax, would have the effect to make them stockholders 
in the canal company agains: their consent. It is true, when 
they shall have paid the tax, they will be entitled to receive a cer- 
tificate of such payment, which will secure to them, and their as- 
signees, an interest in the canal stock ; but it is at the option of 
the complainants, whether they wiil take a certificate, and be. 
come stockholders in the canal company—this part of the ordi- 
nance was intended for their benefit, and they may renounce it if 
they should think proper to do so. The assessment of the tax is 
not made on their property, as stockholders in the canal company, 
but on their property as czé7zens, owning real estate, within the 
corporate limits of the city. Whenever the complainants shall 
be made stockholders in the canal company, against their con- 
sent, and an assessment shall be made on their property, as such 
stockholders, then it will be time enough to decide whether they 
can be made stockholders in the canal company, against their 
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consent. With regard to the liability of the complainants to pay 
the assessment of the tax as citizens, owning real estate within 
the corporate limits of the city of Augusta, the same principle 


prevails as in the community at large, that the acts of the major- 
ty, in cases within the charter powers, bind the whole. 2 
Kent’s Com. 293. The King vs. Buston, 3 Term Rep. 592. 

In any view which we have taken of this case, as presented by 
the record before us, we are of the opinion, the judgment of the 
Court below should be affirmed. 





No. 67.—Tue Justices or tHe Inrertor Court or ScrIvEN 
County, for the use, &c. vs. AZARIAH ENNIs. 


[1.] The bond of a constable, made with one security, instead of two, as 
directed by Statute; Held, to be a good voluntary bond, by the Com- 
mon Law. 

Whether good as a statutory bond—Query? 


Motion in arrest of judgment, in Scriven Superior Court, de- 
cided by Judge Hott, October Term, 1848. 


Suit was commenced, and a verdict rendered in favor of the 
‘Justices &c. for the use of James B. Dill, against Azariah Ennis, 
as surety, in the following bond : 

“GroreiA, Scriven County. 

Know all men by these presents, that we, William H. Bryan 
and Azariah Ennis, are held and bound unto the Justices of the 
Inferior Court of said county, in the just and full sum of five hun- 
dred dollars, for which we bind ourselves, our heirs, and our ex- 
ecutors and administrators, severally and jointly. Now the abuve 
bonds are such,that if the said William H. Bryan do faithfully do 
and discharge the duties required of him, as constable for said 
county, and faithfully discharge the same, the above bond to be 
null and void; otherwise to remain in full force and virtue. 


Signed and sealed in presence of, Wituiam H. Bryan, 
this 8th day of Jan. 1839. AzariAH ENNIS. 
Lewis Lewis, J. P. 
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On motion, the Court below arrested the judgment, on the 
ground that the said bond is null and void. 
To this decision plaintiffs excepted. 


M. Marsa, for plaintiffs in error. 
By the Court—Nisset, J. delivering the opinion. 


[1.] The question made in this case, occurred on a motion to 
arrest the judgment. The declaration on the bond, charges that 
Bryan gave the bond sued on as constable, that he entered upon 
the duties of his office, and as constable, made default. For this 
default, which is specially set forth, the surety, who is defendant 
in error, is sought to be made liable. The Court below arrest- 
ed the judgment, upon the ground that the bond upon which the 
action is founded, is void, because not in terms of the Statute, 
The Act of 1818, (Prince,) 509, under which it was taken, requires 
that constables shall give bond, with two or more securities. This 
bond was made with one security only, and in that, the non-con- 
formity is said to consist. There may be some doubt whether 
this bond is not a good statutory bond. The Act of 1818, does 
not, nor does any other Act in relation to constables’ bonds, de- 
clare the form of the bond, or say that any bond not taken in con- 
formity with the provisions of the law shall be void. That being 
the case, the rule is well settled, that so far as the bond complies 
with the Act, it is good as a statutory bond. The objection to 
this bond, is not that it exceeds what the Statute requires, but 
falls short of it. It was a better objection in the mouth of the 
public, whose interests are to be protected by the bond of the 
officer. So far as it is in compliance with the Act, it would seem 
to be good, and it complies in part with its requirements. There 
is one view of it, however, that sustains the idea of its invalidity 
as a statutory bond. The sureties are entitled to contribution. 
The Statute requiring two, confers a right upon each surety, that 
is, the right of having a co-surety, to share final losses with him. 
By taking only one security, this right is defeated. The ob- 
jection has force in the mouth of the one surety, who is to be 
charged with this default. Be this as it may, our judgment is, 
that the bond is good as a voluntary bond, by the Common Law. 
It was executed by Bryan and the defendant ; duly delivered to the 
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persons authorized to take it; Bryan entered upon the duties of 
his office, and in that office made default. Allthese things are set 
forth in the declaration, and the verdict of the jury finds them to 
be true. According to the principles settled by this Court, in 
the two cases of Stephens et al. vs. Geo. W. Crawford, for the use 
of Ward, 1 Kelly, 574, and Stephens et al. vs. Geo. W. Crawford, 
use of Breedlove, 3 Kelly, 499, this is a good bond at Common 
Law. As those principles are fully discussed in those cases, I 
will not travel over the same ground here. 
Let the judgment of the Court below be reversed. 





No. 68.—Tuomas J. Wartuen, plaintiff in error, vs. JEPHTHA 
Brantvey and Moses Danret, defendants. 


[{1.] A bill that is demurrable for multifariousness, may be dismissed by the 
Court, of its own accord. 

{2.] This objection is not favored by the Courts, especially where the defend- 
ant is the same. 


[3.] Where the bill of A charges that A, B, and C entered into partnership and 
did business for one year, at which time C withdrew, and A and B continued 
the business, no settlement having been made; that B was the active partner 
in both firms, acd managed all the business, and mingled the assets of the 
one firm with those of the other! Prayer, that B shall account for the prof- 
its of both firms, and that C be made a party to effect a full settiement of the 
first firm: Held, that this bill was not demurrable for multifariousness. 


{4.] One defendant cannot demur for multifariousness, on the ground of the join- 
der of another defendant who does not object. 


In Equity, in Washington Superior Court, decided by Judge 
Hott. 


At the March term, 1848, of the Superior Court of Washing- 
ton county, Thomas J. Warthen filed his bill in Equity, against 
Jephtha Brantley and Moses Daniel, chargirg, that about Ist Jan. 
1840, complainant and defendants enteredin to a co-partnership, 
under the style of “J. Brantley & Co.” for the purpose of mer- 
chandizing, in the town of Sandersville. That the complainant 
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was to have nothing to do with the transaction of the business ; 
and that a large amount of goods were sold during the year. 
About the end of the year, Brantley & Daniel disagreed, and 
Daniel withdrew—Brantley & Warthen purchasing his interest 
in the stock, although no settlement was made of the profits, and 
the business was continued by complainant and Brantley, under 
the firm of Brantley & Warthen; Brantley continuing to transact 
all the business, 4nd amalgamating the assets of the two firms to- 
gether, until some time in the year 1844, when the business was 
brought to a close. The bill charged that there were large prof- 
its made, both by the firm of “ J. Brantley & Co.” and “ Brantley 
& Warthen,” and that a large amount was due by J. Brantley, to 
the complainant, from each firm. 

The bill (as amended) charged that J. Brantley had recovered 
judgment against complainant on several notes sued on; and 
prays an injunction against Brantley’s enforcing his judgment, but 
that the same may be set off against a like amount, due complai- 
nant, upon an account ; and that said Brantley may fu!ly account 
with the complainant, of and concerning all the transactions of 
Brantley & Warthen; and that a full and complete seitlement 
may be had between complainant, said Brantley and Moses Daniel, 
of and concerning the firm of J. Brantley & Co.; and for general 
relief. 

The defendant, J. Brantley, demurred to the bill : 

Ist. For want of equity, and 

2d. For multifariousness. 

The Court below sustained the demurrer, and dismissed the 
bill, which decision was excepted to, and error has been as- 
signed. 

1st. Because the Court erred in deciding that the complainant’s 
bill was multifarious. 

2d. Because no decree is prayed against Daniel, but he is only 
a necessary party to see the fund, in which he is interested, dis- 
tributed. 

3d. Because, according to complainant’s showing, he is enti- 
tled to the relief prayed for. 


Jounson & Tuomas, for plaintiff in error, cited and comment- 
ed on the following authorities : 


Story’s Eq. Pl. §§530, 271, 271, a. Atty. Genl. vs. Poole, 4 
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Mylne § Craig,17, 31. Turner vs. Robinson, 1 Sim. & Stu. 313. 
Atty. Genl. vs. Craddock, 3 Mylne & Craig, 85. Kennedy vs, 
Kennedy, 2 Ala. Rep. 609. 5 Ala. Rep.212. Addison vs. Walk« 
er, 4 Younge & Coll. 444. 








JENKINS, represented by Mituer, for defendant. 


By the Court-—Lumprxin, J. delivering the opinion. 


[1.] A bill is demurrable for multifariousness, and may be dis- 
missed by the Court, of its own accord, even if not objected to by 
the defendant. By multifariousness is meant the improper 
joinder of distinct causes of complaint, against the same defend- 
ant, or of several independent matters, against different defend- 
ants in the same bill. 

[2.] Courts do not favor this objection, nor should they, espe- 
cially where the defendant is the same. Even at Common Law, 
the plaintiff may unite many causes of action, wholly unconnected 
with each other, provided they all be of the same nature, as debt, 
assumpsit or trespass. As for instance, in an action of assump 
sit, the plaintiff may unite a demand due, by promissory note— 
another, by bill of exchange—another, for goods sold and deliv- 
ered—another, for work done, and another, on a promise to pay 
the debt of a third person, &c. 

In the State of New York, under their new code, the plaintiff 
may now unite several causes of action in the same complaint, 
where they all arise out of— 

1st. Contract, express or implied. 

2d. Injuries, by force, to person or property. 

3d. Injuries, without force, to person or property. 

4th. Injuries to character. 

5th. Claims to recover real property, with or without damages 
for the withholding thereof. 

6th. Claims to recover personal property, with or without dam- 
ages for the withholding thereof. 

7th. Claims against a trustee, by virtue of a contract, or by op- 
eration of law. 

But even this reform, important as it is, stops short of accom- 
plishing all that was practicable in thix department of the law. 
Why restrict the action to causes which fall under one of these 
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clauses? We have already abolished special pleading. And the 
Judiciary Act of 1799, I doubt not, designed ‘to do away with all 
distinction, as to the forms of actions. The plaintiff being merely 
required to make, in his petition, those statements in plain Jan- 
guage, without technical nicety or particularity, which are ma- 
terial to the merits of his case. It is necessary, in my humble 
judgment, to go one step further, and to allow him, in his peti- 
tion, to embrace any and every cause of action which exists be- 
tween him and his adversary. Even now, we sabmit to a jury 
in this State, in a criminal prosecution, where they are the judges 
of the law as wellas of the facts, to find, in the same bill of in- 
dictment, whether the defendant be guilty of murder or man- 
slaughter; and if manslaughter, whether voluntary or involunta- 
ry; and if involantary, whether in the commission of an unlawful 
act, or a lawful act, without due caution orcircumspection. Surely 
that same jury would be competent to pass upon all matters of 
controversy between the same parties, in a civil action, where 
they are to try the facts only, notwithstanding one of the causes may 
be founded on an instrument under seal, and the other, on a sim- 
ple contract! Indeed, once concede that the distietion, as to 
forms of actions, may be dispensed with, (and who doubts it ?) 
and the objection as to multifariousness, or a complication of cau- 
ses, ceases, of course. I need only suggest what an immense sa- 
ving of cost and expense to the parties, and of time and trouble 
to the country, if the reform could be effected. And why can it 
not be done ? 

[3.] It is urged, in the case before us, that there are two de- 
fendants. Judge Story thus states the rule—* The objection of 
multifariousness must still be confined to cases, where the case of 

“each particular defendant is entirely distinct and separate in its 
subject matter, from that of the other defendants; for the case 
against one defendant may be so entire, as to be incapable of be- 
iug prosecuted in several suits; and yet, some other defendant 
may be a necessary party to some portion, only, of the case stated. 
In the latter case, the objection of multifariousness, could not be al- 
lowed to prevail. So it is not indispensable that all the parties 
should have an interest in all the matters contained in the suit; 
it will be sufficient if each party has an interest in some matters 
in the suit, and they are connected with the others.” Story’s 
Eq. Pl. §271. 
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This is precisely the case under consideration. . Jephtha 
Brantley was a continuing partner, from the commencement of the 
concern in January, 1840, to its close in 1844. The bill charges, 
that he was the active partner, and received and appropriated 
the whole of the effects of both firms, and that he carried into the 
new concern, and mixed up with it, the assets of the old. It 
would seem, therefore, to be difficult if not impossible, to settle 
the whole of this business by separate suits. It is true, that Mo- 
ses Daniel, the co-defendant, has an interest only in the first firm, 
from which he retired at the end of the year 1840. But no de- 
cree is sought against him. He is united with Brantley in order 
to stand by and see that the business, while he was a member, is 
correctly arranged, and that he may receive one third of the nett 
profits which it may be ascertained to have made. ‘ 

[4.] He does not, however, complain. And even if the bill 
were multifarious, as to him, as it clearly is not, this is no ne- 
cessary ground of objection by Brantley, the other defendant. At- 
torney General vs. Craddock, 8 Sim. R. 466. ’ 

In the late case of The Attorney General vs. The Corporation of , 
Poole, 4 Mylnue & Craig, 17, in speaking of the right of one de- 
fendaut to demur for multifariousness on the ground of the 
joinder of another, Lord Cottenham, Lord Chancellor, says: 
“If it were competent for him to do so in such a case, there 
might in many instances be a denial of justice ; the case against 
one defendant might be so entire as to be incapable of being pros- 
ecuted in several suits; and yet, some other defendant might be a 
necessary party to some portion only, of the case stated.” p. 31. 
Such we conceive to be the case before us, that the draughts- 
man of this bill could not have possibly prosecuted the suit against 
Brantley, nor could a jury have ascertained his liability on the 
Zast firm, without first considering and investigating the affairs of 
the first firm, of which Daniel was a partner. 

The same eminent authority above quoted, in Campbell vs, 
Mackay, 1 Myl. & Cr. 603, says: “To lay down any rule ap- 
plicable universally, or to say what constitutes multifariousness as 
an abstract proposition, is, upon the authorities, utterly impossi- 
ble. The cases upon the subject are extremely various, and the 
Courts, in deciding them, seem to have considered what was con- 
venient in particular circumstances, rather than to have attempt- 
ed to Jay down any general rule.” 
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In a later case, the same Chancellor says: “ The object of the 
rule against multifariousness, is to protect a defendant from un- 
necessary expense, but it would be a great perversion of the rule, 
if it were to impose upon the plaintiffs and all the other defendants, 
the expenses of two suits instead of one.” The Att’y General vs. 
Craddock, 3 Myl. & Cr. 85. 

The case of Lewis vs. Edmund, 6 Sim. 251, is much in point. 
Without stating the facts, suffice it to say, the object of ‘the bill 
was to settle twu different estates, the assets of the one having 
been mingled with the other. The Vice Chancellor says: “The 
bill represents such circumstances as to show that the Court can- 
not administer relief without taking the account of both es- 
tates.” 

Authorities might be multiplied from the English books, but 
these are sufficient to show that the rule, as administered in 
Westminster Hall, would have held this bill not multifarious, and 
if multifarious, that Brantley could not take advantage of it, the 
co-defendant, Daniel, not objecting. 

The rule in the American Courts is the same. 5 Paige, 160. 
Ib. 254. 9 Paige, 194, 434. 20 Pick. 368. 

In Wells vs. Strange and others, decided by this Court at Amer- 
icus, (5 Ga. Rep.) we laid down the same rule, which we now 
enforce, by reversing the judgment of the Court below. 





No.69.—Rosert ANTHONY, plaintiff in error, vs. Joun F. Brooks, 
defendant. 


[{1.] A claim bond, under the Act of 1823, should be made payable to the Sher- 
iff, conditioned to pay the plaintiff in execution such damages as the jury, on 
the trial of the right of property, may assess against the claimant. 

{2.] An injunction will not be granted to restrain a mere trespass, where the 
injury is not irreparable and destructive to, the plaintiff’s estate, but is sus- 
ceptible of perfect pecuniary compensation, and for which the party may ob- 
tain adequate satisfaction, in the ordinary course of law. 

|3.] To authorize a Courtof Equity to interfere in cases of trespass, there must 
be something particular or special in the case, for which a Court of Law cannot 
afford an adequate remedy. 
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In Equity, in Taliaferro Superior Court; decided by Judge 
Sayre. 


The plaintiff in error filed his bill in Taliaferro Superior Court, 
charging, that in January, 1841, he became the purchaser at 
Sheriff’s sale ofa certain house and lot in Raytown, in said coun- 
ty, sold as the property of one John M. Anthony, and continued 
in possession of the same until the filing of this bill. 

That in the year 1847, the Sheriff of Taliaferro county levied 
a fi. fa.in favor of John F. Brooks vs. John M. Anthony, upon 

-the said house and lot, and advertised the same for sale; that on 

the day of sale, he tendered the usual affidavit, and a claim bond 
payable to the plaintiff in f. fa. which the Sheriff refused to re- 
ceive, but proceeded to sell the same, the complainant having 
given notice of his claim. That since the sale, the Sheriff was 
about to dispossess him, and place the purchaser at the last 
sale in possession. , 

The bill further charged, that there was a levy on the fi. fa. in 
favor of Brooks undisposed of, sufficient to satisfy the execution ; 
and prayed an injunction. 

There was a general demurrer filed, and in the answers of the 
defendant, the facts charged are admitted, except as to the undis- 
posed of levy, as to which the Sheriff answers, that the property 
levied: on had been fraudulently gotten possession of by the com- 
plainant himself. 

Upon hearing the argument on the demurrer, and motion to 
dissolve the injunction on coming in of the answer, the Court dis- 
solved the injunction and dismissed the bill. 

Whereupon exceptions were filed, and the same is now alleged 
to be erroneous. 


T. R. R. Coss, for plaintiff in error. 


L. H. Stepnens, for defendant. 


By the Court——Wanrner, J. delivering the opinion. 


The object of the complainant’s bill, is to restrain the Sheriff 
by injunction, from placing the purchaser of certain real estate 
at Sheriff’s sale, in possession of the premises, on the ground, 
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that the complainant is the owner of the property so purchased 
by one of the defendants, and that on the day of the Sheriff’s 
sale of the land, the complainant tendered to the Sheriff an affi- 
davit and claim bond, payable to the plaintiff in execution, which 
the Sheriff refused to receive because the bond was not payable 
to the Sheriff, conditioned to pay the plaintiff in execution such 
damages as the jury might assess, on the trial of the claim, under 
the provisions of the Statute of 1821, andalso, because there was 
a levy on the f. fa. by virtue of which the sale was made, unac- 
counted for. 

The defendants, under our rule of practice, answered so much of 
the bili, as related to the levy unaccounted for on the execution, and 
so much thereof as related to the possession and the threats of 
the defendants, to dispossess the tenant in possession of the prem- 
ises, and then moved the Court below to dissolve the injunction ; 
which motion was granted ; whereupon the complainant excep 
ted, and now assigns the same for error ingthis Court. The an- 
swer of the defendants sufficiently accounts for the levy on the fi. 
fa. and wholly denies that ground of the complainant’s equity. 
With regard to the possession of the tenant, and the threats to 
dispossess him, we do not think the answers of the defendants are 
sufficiently full and explicit. We will, therefore, consider the 
motion to dissolve the injunction on that branch of the case, ir- 
respective of the answers of the defendants. The equity of the 
complainant’s bill is, then, that the Sheriff refused to receive the 
claim bond on the day of sale, which was tendered, and threatens 
to turn out the tenants in possession of the premises, who do not 
hold or claim, under the defendant in execution. 

[1.] Was the claim bond properly refused by the Sheriff, on 
the day of sale? The Sheriff is a ministerial officer, and was 
bound to sell the property under the fi. fa. in his hands, unless 
claimed by some one, not a party tosuch f. fa. according to the 
provisions of the Statute. The Act of 15th December, 1821, de- 
clares, “That when any Sheriff or Coroner shall levy an execu- 
tion on property claimed by any person, not a party to said execu- 
tion, such person shall make oath to said property, and it shall 
be the duty of such Sheriff or Coroner, to postpone the sale, or 
future execution of the judgment, until the next term of the 
Court from whence said execution issued; but if said execution 
shall be levied on real property, and claimed, then the officer 
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making the levy, shall report the same, together with the execu- 
tion and claim, to the next term of the Superior Court otf the 
county in which the land so levied on shall lie; and the Court to 
which such claim shall be reported, shall cause the right of prop- 
erty to be decided on by a jury, at the first term, unless for spe- 
cial cause shown, &c. Provided the person claiming such prop- 
erty, or his agent or attorney, shall give bond to the Sheriff, or 
coroner, as the case may be, with good and sufficient security, 
in a sum equal to double the amount of the property levied 
on, at a reasonable valuation, to be judged of by the levying officer, 
conditioned to pay the plaintiff all damages which the jury, on the 
trial of the right of property, may assess against him, in case it 
should appear that said claim was made forthe purpose of delay— 
and it shall be lawful for such jury to give a verdict in manner 
aforesaid, by virtue whereof, jadgment may beentered up against 
such claimant, and his security or securities, for the damages so 
assessed by the jury, and the costs of the trial of the right of 
property.” Prince’s Dig. 448. The Statute directs the bond 
shall be given tothe Sheriff, conditioned to pay the plaintiff the 
damages &c. The contemporaneous construction given to this 
Statute, so far as we have any personal knowledge, by the prac- 
tice of our Courts, has been to require all claim bends to be made 
payable to the Sheriff, conditioned to pay the plaintiff in execu- 
tion, the damages which may be assessed, on the trial of the right 
of property. The Sheriff, by the Statute, isto judge as to the 
amount of the bond which the claimant shall give. The law makes 
him responsible for the amount of the bond, at a reasonable val- 
uation of the property levied on by him. The bond, therefore, is 
properly payable to the Sheriff, conditioned to pay the plaintiff in 
execution, the damages which the jury may assess. This bond, 
when so taken, is an office paper, taken by the Sheriff, in his of- 
Jicial capacity, and by him returned to the Court, to which the 
claim is returnable ; and if the jury shall, on the trial of the right 
of property, assess damages against the claimant, judgment may 
be entered up against such claimant, and his securities, to the claim 
bond so taken, and returned by the Sheriff without any farther. 
proceedings being had thereon. The bond tendered by the com- 
plainant to the Sheriff, on the day of sale, was not, in our judg- 
ment, such a bond as the Statute requires, being payable to the 
plaintiff in execution, instead of the Sheriff; and the Sheriff, there- 
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fore, properly refused to receive the bond and postpone the 
sale. 

[2.] The Act of 1823, which authorizes the Sheriff to place the 
purchaser of real estate in possession, sold by virtue of an execu- 
tion, does not authorize the officer making such sale, to turn 
out of the possession of the premises so sold, any other person, but 
the defendant in execution, his heirs or tenants. Prince, 458. We 
are bound to presume the Sheriff knows the law, and will do his 
duty and nothing more ; but should he proceed to turn out of the 
possession ofthe premises sold by him, persons other than the de- 
fendant in execution, his heirs or tenants, then he will act without 
authority of law,and become a trespasser; and nothing is suggest- 
ed in the complainant’s bill, why he would not have an ample and 
adequate remedy at Law for the injury which he may sustain in 
consequence of such trespass. 

[3.] An injunction will not be granted to restrain a mere tres- 
pass, where the injury is not irreparable, and destructive to the 
plaintiff’s estate, but is susceptible of perfect pecuniary compen- 
sation, and for which the party may obtain adequate satisfaction, 
in the ordinary course of law. To authorize a Court of Equity 
to interfere iu cases of trespass, there must be something partic- 
ular or special in the case, for which a Court of Law cannot af- 
ford an adequate remedy. Jerome vs. Ross, 7 John. Ch. R. 315. 
6 John. Ch. R. 500. 

The injunction was properly dissolved by the Court below ; 
therefore, let the judgment be affirmed. : 





No. 70.—Witu1am W. Davenport, plaintiff in error, vs. ELpert 
Harpeman, defendant. 


[1.] A surety, who has paid a judgment against himself and his principal, which 
appears to be dormant, is entitled to an order giving him the control of such 
judgment and the execution issued thereon, for the purpose of testing his right 
to use the same for remuneration out of his principal. 


Application for the control of a judgment and fi. fa. by a sure- 
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ty, in Oglethorpe Superior Court, decided by Judge Sayre, Oc- 
tober Term, 1848. 


In this case, the fz. fa. appeared to be dormant upon its face, 
seven years having elapsed since the last entry by the sheriff. An 
entry by the plaintiff in f. fa. showed that the same had been 
paid off by the surety. The surety applied for a controi of the 
Jfi. fa. under the Acts of 1826 and 1831, which application the 
Court refused, and this decision was excepted to as erroneous. 


T. R. R. Coss, for plaintiff in error. 
W. C. Dawson, for defendant. 
By the Court.—Nisset, J. delivering the opinion. 


[1.] The surety who pays a judgment or execution,by the Acts 
of 1826, and 1831, is entitled to the control of the same, for the 
purpose of remunerating himself out of the property of his prin- 
cipal. The object of the Legislature was to give him a summa- 
ry remedy for remuneration. For that purpose, the execution is 
intended to have in his hands all the vitality that it has in the 
hands of the plaintiff. The surety is intended to be subrqgated 
to all the rights of the plaintiff. The judgment in this case ap- 
pears to be dormant, and the right of the surety to the control is 
denied, upon the ground that it is dormant, and that the execu- 
tion, therefore, is extinct. Now, whether the Act of 1823 in re- 
lation to dormant judgments applies to sureties—that is, whether 
a surety, under the Acts of 1826 and 1831], can remunerate him- 
self through the agency of a judgment, which, as to the plaintiff, 
is dormant, we do not determine. Nor do we determine wheth- 
er, if as to the surety it is not dormant, the term of limitation 
commences to run against him from the time that he pays the 
debt, or from the time at which he applies for the control. Nor, 
conceding, as we do, that the surety is entitled to the order of 
control, do we determine whether he can proceed to reimburse 
himself through the agency of the execution directly, or will be 
driven to revive the judgment by seire facias. 

We leave these questions open. Our judgment is, that in or- 
der to test his rights in the premises, the surety is entitled to the 
order, valere quantum valere possit. 

Let the judgment be reversed. 
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No. 71.—Joun R. Anperson, e¢ al. plaintiffs in error, vs. THE 
Darien Bank, defendant. 


[{1.] The writ of error and citation need not and should not be filed, until the fi- 
ling of the original notice, with entry of service thereon. 

{2.] The writ of error will be dismissed if no original notice of the styning and 
certifying of the bill of exceptions is filed,as required by the Statute, nor will 
an acknowledgment by the defendant’s counsel, of the service of a copy notice 
of the filing of the bill of exceptions, be considered a compliance with the 
Statute. 

[3.] The writ of error and citation, if without date, may be amended, if there is 
anything in the record to amend by. 


Motion to dismiss the writ of error. 


RockweE.t, for the motion. 


Cone, contra. 


By the Court.—Lumpxin, J. delivering the opinion. 


A motion is made to dismiss this writ of error upon three 


grounds : 
1st. Because no writ of error, with the citation thereto annex- 


ed yvas filed, with the Clerk of the Superior Court, at the time of 
tendering the bill of exceptions. 

2d. Because no notice was filed of the signing and certifying 
of the bill of exceptions as required by law. And— 

3d. Because the writ of error and citation are without date. 

[1.] Our attention being called, forthe first time, to the phrase- 
ology of the twenty-first rule, we perceive that it is inaccurately 
worded. It would be absurd to require the writ of error and ci- 
tation to be filed with the Clerk of the Superior Court, at the 
time of tendering the bill of exceptions. The writ of error rec- 
ognizes on its face the fact, as one which has already transpired, 
that “the bill of exceptions has been signed and certified.” The 
writ of error and citation should be filed with the Clerk of the Su- 
perior Court, when the original notice is returned with the entry 
of service thereon. And such is the construction which we put 
upon the twenty-first rule. 

|2.] The 4th section of the Act, establishing this Court, pro- 
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vides, “ that when the bill of exceptions shall be signed and cer- 
tified by the Judge of the Superior Court, notice thereof shall be 
given to the adverse party, or his counsel, within ten days after 
the same shall be done, and shall be filed in the Clerk’s office imme- 
diately thereafter and on a copy of such notice being served by the 
sheriff, constable, oran attorney of the Superior Court, and filed in 
the Clerk’s office with the bill of exceptions, it shall be the duty of 
the Clerk of the Superior Court below, to certify and send up to the 
Supreme Court, a complete transcript of the entire record of the 
cause below, duly certified, under his hand and seal of office, and 
also the bill of exceptions, within ten days after he shall have re- 
ceived the original notice with the return of service thereon.” 1 
Keily, p. vit. ; 

It is conceded that no notice whatever has been filed in this 
case. .As a substitute therefor, the plaintiff in error relies on an 
acknowledgment endorsed on the bill of exceptions by the attor- 
ney of the adverse party, that he had been served “ with a copy 
of the notice of the filing of the bill of exceptions.” This is no 
compliance, either literally or substantially, with the requirement 
of the Statute. A party may ackuowledge service of the origi- 
nal notice, still the notice must be filed. The Clerk is command- 
ed to transmit the record and bill of exceptions, within ten days 
after he shall have received the original notice with the return 
of service thereon. It has been repeatedly held by this Court, 
that if the Clerk failed to forward the papers within the ten days, 
it was fatal to the cause. The filing of the notice is not only 
necessary, therefore, to authorise the Clerk to certify and send 
up the record, and to make him responsible for his default to 
perform this duty, but it is likewise indispensable to us,tu enable 
us to determine, by inspection, whether or not he has complied 
with the Act. 

There is, however, astill more fatal objection to this acknowledg- 
ment. The notice referred to in the Statute, is of the signing 
and certifying of the bill of exceptions. The acknowledgment 
of service is of a copy of the notice of the filing of the bill of ex- 
ceptions—quite another and a different matter. Upon this ma- 
terial discrepancy, we should be compelled to sustain the mo- 
tion. 

[3.] The omission to date the writ of error and citation, would 
be amendable, if we had anything to amend by. But for want of 
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information as to the time when the notice was filed, none, in 
truth, ever having been filed, we are unable to supply this defect. 

We regret exceedingly to dispose of any case, especially one 
of so much importance, except upon its merits. We are, howev- 
er, the mere agents of the law. How many devises of real es- 
tate have failed, for lack of three credible witnesses! There is 
not a day in Court, when important interests are not adjudicated 
upon what would seem to be mere technical objections. The 
law prescribes the mode in which even justice itself shall be dis- 
pensed to the citizen. And if he neglects or refuses to comply 
with these forms, he cannot reasonably complain if the door is 
closed against him. 

Writ dismissed. 
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ACCOUNT. 
See Equity, 3. 
ACTS OF THE LEGISLATURE. 


1. An Act, to be in derogation of common right, must be 
confined in its provisions to a particular individual, or 
set of men, separate and apart from the rest of the com- 
munity. Flint River Steamboat Co. vs. Foster, - 194 


2. The Legislature being the Sovereign powerin the State, ~ 
whilé acting within the pale ofits constitutional competen- 
cy, it is the province of the Courts to interpret its man- 
dates, and their duty to obey them, however absurd or 
unreasonable they may appear. Ibid. 


See Augusta,2. Constitution, passim. 
ADEMPTION OF LEGACY. 
See Will, 1. 
ADMINISTRATORS AND EXECUTORS. 


1. The returns of an administrator, executor, or guardian, 
are only prima facie evidence in their favor, and may 
be impeached, the burden of proof being on the party 
impeaching them. Brown vs. Wright, - - 2% 


2. At Common Law, an administrator de bonis non, is enti- 
tled only to the goods and effects ,which remain unad- 
ministered, in specie, and to the debts due the intestate 
unpaid. Oglesby vs. Gilmore, - - - - 56 
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3. A sale of negroes under an order of the Court,is an ad- 
ministration as to them, which will charge the adminis- 
trator and his sureties, and vests the note taken for such 
sale in the administrator. Ibid. 


4. If such note is sued on by the administrator as such, it 
is mere descriptio persona. Ibid. 


5. A judgment recovered in his name is a debt due tohim, 
upon which suit may be brought in his own name. Jb. 


6. Under the Act of 1845, the administrator de bonis non 
can call the removed administrator to account. Ibid. 


7. Where a fund is in Court, raised upon a judgment in 
favor of an administrator, upon which he sets up a claim 
for advances, the Court cannot, on motion, order it paid 
to the administrator de bonis non, but he must resort to 


a bill in Equity. bid. 


8. In the distribution of assets of an intestate, judgments 
rendered against the intestate, rank next to debts due 
the public. Davis et al.vs.Smithetal. | - - 


9. Judgments obtained against the administrator, rank no 
higher than the demands on which they are founded. Jb. 


10. Promissory notes are upon the same footing with 
“bonds and other obligations.” Ibid. 


11, A covenant of warranty, when broken, is a specialty, 
and the damages are to be paid rateably with bonds and 
other obligations. 2. 


12. A surety who has paid the debt of his principal is 
subrogated to all the rights of the payee in the distribu- 
tion of assets. Id. 


13. An administrator in Georgia can neither sue nor be 
sued in another State ; if, therefore, he is notified to ap- 
pear and defend an action of ejectment, brought in the 
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State of Alabama, against one to whom his intestate has 
sold land with a covenant of warranty, and he disre- 
gards the notice, he is not thereby made liable as for a 
devastavit. Ibid. 


14, It isthe duty of an administrator, when sued bya cred- 
itor, so to plead as to protect the rights of all the credi- 
tors of the estate, of whose demands he has notice; and 
if he fails so to do, he is personally liable. 0. 


15. An administrator is not made personally liable for fail- 
ing, in a suit against him by a creditor, to plead an out- 
standing covenant of warranty, made by his intestate, if 
at the time of the rendition of the judgment in such suit, 
there was no breach of the covenant. Ib, 


16. Where the demands are mutual, a set off will be al- 
lowed in favor of a defendant, in an action brought by an 
executor or administrator, on a demand due his testator 
or intestate in his life-time. Ray, Admr. vs. Dennis, - 


17. Where a judgment was rendered against an intestate 
in his life-time, as principal, and his surety, and the sure- 


ty has paid off the same since the death of the intestate: ° 


Held, that such payment, under the Statute of this State, 
had relation to the date of the judgment, so as to enable 
the surety to remunerate himself out of the property of 
the principal. 0. 


18. When a defendant pleads a set-off of a larger amount 
than the intestate’s demand, the plaintiff may reply by 
showing that the estate is insolvent, and that there are 
outstanding debts of higher dignity thamthe defendant’s 
set off, sufficient to exhaust the assets, for the purpose 
of protecting the administrator from an absolute judg- 


ment. Ib. 


See Election, 3. Limitation of Actions, 4. Promissory 
Notes,6. Will, 3. 
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ADVERSE POSSESSION. 
See Limitations of Actions. Possession, 1, 2, 3. — 
AMENDMENT. 


1. Where there is a cause of action set forth in the plain- 
tiff’s declaration, though defectively set forth, it is amend- 
able at Common Law, and more especially, under our 
Statute of 1818, which contemplates a very liberal prac- 
tice in allowing amendments, both to declarations and 
answers. Christian vs. Penn, - - - 482 


See Equity, 8, 19, 20,21, 22. Writ of Error, 3. 


APPEAL. 
See Practice, 8. 
ASSIGNMENT. 
See Judgment, 2. 
ATTACHMENTS. 


1. Where an attachment, issued under the Act of 1799, 
more than thirty days before the next Court in the coun- 
ty in which it was levied, and was made returnable near- 
ly twelve months after its date: Held to be null and void 
by the express declaration of the Act. Casey vs. Wiley 
& Co. - - - - f= - - 333 


2. The property of a foreign corporation within this State, 
is liable to be attached, under our attachment Jaws. 


South Carolina R. R. Co. vs. McDonald, - -. §31 
See Lien, 5. 


ATTORNEY’S CLERK. 


See Interrogatories, 3. 
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ATTORNEY. 


See Sheriff, 2. 
AUGUSTA. 


1. Under the charter giving them authority to establish 
by-laws and ordinances, respecting streets, wagons, &c. 
the City Council have authority to regulate the weight 
which should be carried by loaded wagons, over the 
streets of the city. Nagle vs. The City Council, - 


2. By the terms of the charter, the City Council are ves- 
ted “with full power and authority to make such as- 
sessments on the inhabitants of the city, or those who 
hold taxable property therein, for the safety, benefit, 
convenience and advantage of the said city, as shall ap- 
pear to them expedient : Held, that the assessment ofa 
tax, on the value of the real estate within the corporate 
limits, for the purpose of constructing a canal for the bet- 
ter securing an abundant supply of water for the city, 
is not a violation of the charter, or contrary to the laws 


of the State. Frederick vs. The City Council, - 
BANKS. 


See Constitution, 8. Evidence, 12. 
BANK CHECK. 


1. If the holder of a Bank Check neglect to present the 
same for payment within a reasonable time, and the 
Bank fail in the meantime, the drawer is dischar- 
ged from liability, to the extent of the injury he has 
sustained by such failure. Daniels vs. Kyle and Bar- 
nett,  - - - - : . P 


2. The same doctrine applies to all holders, whether pay- 
ees, or transferees. Ib. 


BANKRUPT LAW. 


1. According to the provisions of the Bankrupt law of 1841, 
VOL. V. 75 
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when a bankrupt has obtained his certificate of dis- 
charge, under that Act, it is conclusive evidence of it- 
self, of such discharge from all debts, contracts, and 
other engagements, existing at the time of such dis- 
charge, unless impeached for fraud. Blake vs. Bigelow 
etal. - - - . - - « 


BASTARDY, 


1. An indictment is sufficient, which charges the defend- 
ant with being the father of the child, and that he refu- 
sed to give bond, when required to do so in terms of the 
law. Walker vs. The State, - - - - 


2, A bastardy warrant reciting that the defendant has been 
charged, upon the examination ofa single woman, with 
being the father of a bastard child, is admissible in evi- 
dence to prove the arrest, although it does not specify 
that he was brought before the Justice to give security, 
&c. Ibid. 


BILLS OF EXCHANGE. 
See Bank Checks, 12. Promissory Notes. 
BOND FOR TITLES. 
See Limitation of Actions, 1. 
BONDS. 


1. A bond executed by a debtor, arrested by ca. sa, to ap- 
pear at Court, to take the benefit of the Honest Debtor’s 
Act, for less than twice the amount of the creditor’s debt, 
is valid, and binding. Colley vs. Morgan, - 


2. A Constable’s bond made with one security, instead of 
two, as required by the Statute, is a — any 
bond. Justices, &c.vs. Ennis, - - 
Query ? Whether good as a Statutory and ‘Tid. 
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3. A claim bond should be made payable to the Sheriff. 
Anthony vs. Brooks, - - - 576 







BOOKS. 






See Evidence, 10. 






CANCELLATION OF DEEDS. 


See Equity, 18, 25. 








See Bonds, 1. Sheriff, 1. 


CERTIORARI. 






1. It is the duty of the Judges of the Superior Courts, to 
grant a certiorari, to all cases in a Justices’ Court, up- 
on a proper case made before him. Per Lumpkin, J. 
in Dickinson vs. McCamey, - - - - 486 










CESTUI QUE TRUST. 






See Trust, 1. 


CHARGE OF THE COURT. 






1, It is the right of the Judge, to express his opinion on 
the facts, to the jury, but not to direct their finding. 
Holder vs. The State, - - ‘- . - 441 












2. In criminal cases, it is the right and duty of the Judge, 
to instruct and officially direct the jury, as to the law of 
the case, whilst they have also the right to judge of the 

law, as well as of the facts. Jdzd. 







3. In an indictment for murder, the Court instructed the 
jury, that “they must find the defendant guilty of mur- 
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der, of voluntary manslaughter, or not guilty: Held, that 
the charge was an improper interference with the rights 
of the jury to find on the facts, because it precluded 
them from all inquiry, as to any other grade of offence, 
than those specified. Ibid. 


4. For the Court to announce, at the close of the testimo- 
ny, that its mind was fixedandunalterably made up, upon 
the merits of the case, and then to arrest the argument 
before its conclusion, is an unwarrantable interference 


with both the rights and privileges, of both counsel] and 
jury. Beall vs. Mann, - — - - - 456 


5. The Court has the power to express to the jury, its opin- 
ion upon the facts, but to its exercise there are assign- 
able limits, and, in a doubtful case, this infringement up- 


on the peculiar province of the jury, would constitute 
sufficient ground for a new trial. Ibid. 


See New Trials, 4, 5. 
COLOR OF TITLE. 


See Limitation of Actions, 1. 
COMMON RIGHT. 
See Acts of Legislature, 1, 2. 


CONFESSION OF JUDGMENT. 
See Practice, 8. 
CONFLICT OF LAWS. 
See Limitation of Actions, 8,9. Jurisdiction, 1 to. 
CONSTABLE. 


See Bonds, 2, 
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CONSTITUTION. 


1. The Act of 1796, authorizing the Inferior Court to is- 
sue execution against depositaries of public moneys, 
without trial by jury, is constitutional, so far as refers to 
money belonging to the public. Tiftet al. vs. Griffin, 


. But is unconstitutional, as to all others, than Collectors, 
Receivers, or other legally appointed public agents. 
Ibid. 


. If an Act of the Legislature is in contravention of the 
Constitution, either State or Federal, it is ipso facto void, 
but it must be a plain and palpable case. Flint River 
Steamboat Co. vs. Foster, - - - - 


. “ Trial by jury, as heretofore used, shall remain invio- 
late,” means, that it shall not be taken away in cases 
where it existed at the adoption of the Constitution, 
and not that there must be ajury in all cases. Ibid. 


. An Act of the Legislature, authorizing a judgment to 
be rendered, without the intervention of a jury, is not, 
on that account, unconstitutional. did. 


. Trial by jury may be clogged with onerous condi- 
tions, without the Act being unconstitutional, unless it 
totally prostrates the right, or renders it wholly una- 
vailing. Ibid. 


. The Acts of 1841, and 1845, giving summary remedies 
against Steamboats, and other water-craft, on the Chat- 
tahoochee, and other rivers, are constitutional. Jd. 


. The Act of 1840, which provides for the appointment 
of a Receiver of assets of Banks which had forfeited 
their charters, and the Acts amendatory thereof, are 
remedial in their character, and do not gontravene the 
provision of the constitution, with reference to the ob- 
ligation of contracts. Hall et al. vs. Carey, Assignee, 


See Acts of Legislature, 1,2. Laws of Georgia,1. Mag 
na Charta,1. Retail License, 1. 
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CONTINUANCE. 


1. The Supreme Court will control the discretion of the 


Court below, in refusing to grant a continuance th a 
criminal cause, where manifest injustice has been done 


the defendant. Howell vs. The State, - - - 
CONTRACT. 


. In a promise by A to B, tc pay so much money, “so 


soon as he can collect it out of C, by law,” the qualifi- 
cation has reference to time, and not to the solvency of 


C. Woolbright vs. Sneed, - > P 


. In an action by B, on such a promise, it is necessary for 


him to prove that a reasonable length of time has elaps- 
ed, for the purpose of collecting the money, since the 


promise. Ib. 


. The Statute of Limitations does not commence running 


against B, until after the lapse of such time. Jd. 


Where the undertakings of the parties to a contract are 
concurrent, and one is ready and willing, and offers to 
perform, and the other is not; the first is discharged 
from performance, and may maintain an action against 
the other. Biggers vs. Pace, - - : - 


A demand of goods sold at the time and place specified, 
is prima facie evidence of the readiness of the purchaser, 


to pay for them. 0. 
Where goods are to be delivered and money paid, the 


actual tender of the money, will be dispensed with by 
the repeated declarations of the seller, that he will not 


receive it. Jb. 


. Notwithstanding the title may have passed from the 


seller to the buyer, yet, ifthe former will not surrender 
the goods, the latter may either bring ¢rover for them, 
or else case, for the damage, from failure to deliver. 


Ibid. 
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8. A exposed certain slaves at public auction, which were 
knocked off to B. _B, failing to comply with the terms 
of sale, agreed in writing, that the negroes might be re- 
sold, at his loss and expense: Held, that to charge B, 
A would have to show that the second sale was consum- 
mated: Held also, that B was liable for the difference 
in the two sales, notwithstanding A refused to let him 
have one of the negroes bid off by him, at the second 
sale, it appearing he was re-sold the same day, for the 
same price. Hicks vs. Ayer, - - - - 298 


9. Slight consideration is sufficient to sustain a contract in 
a Court of Law. Austell vs. Rice, - . - 472 


10. Forbearance to prosecute a claim, or the compro- 
mise of a doubtful right, is sufficient to sustain a con- 
tract. Ibid. 


11. Fraud in the promisee, without damage to the promi- 
sor, is not sufficient to invalidate a contract. Ibid. 


12. The motive with which a party enters into a contract, 
is no part of the consideration. Hence, a disappoint- 
ment of the motive, by the fraudulent misrepresenta- 
tions of the promisee, is not a good defence. Ibid. 


See Equity, 12. Surety, 2., 


CORPORATIONS. 


1. A corporation is an artificial being—invisible, intangi- 
ble, and existing only in contemplation of law. Being 
the creature of the law, it possesses only those proper- 
ties which the charter of its creation confers upon it, ei- 
ther expressly, or as incidental to its very existence. © 
Frederick et al, vs. The City Council of Augusta, - 6561 


See Augusta, 1,2. Constitution, 8. Evidence, 11, 12. Re- 
tail License, 1. 
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COSTS. 
See Slander, 1. 


COURTS, SUPERIOR. 


CREDITORS. 
See Lien, 4. 
CRIMINAL LAW. 


See Continuance, 1. Jurisdiction,1to7. New Trials,1. Supreme 
Court, 1. 


1. Where anassailant intends to commit a trespass, to kill 
him is manslaughter ; but where a felony, the killing is 
in self-defence. The character of the deceased for vio- 
lence is admissible to elucidate this question. Monroe 
vs. The State, - - - - - - 85 


2. Such crimes as by the Common Law are followed by 
judgment of forfeiture of lands or goods, or both, are 
felonies in England. Adams vs. Barrett, - - 404 


3. Mayhem was not felony by the Common Law, except 
* by castration. Ib. 


4. In Georgia, the person injured is not bound to prose- 
cute the offender to conviction or acquittal, before he is 
entitled to bring an action for the civil injury, except in 
treason and felony, by the Common Law. J8. 


See Bastardy,1,2. Chargeof the Court,1,2,3. Evidence, 2, 4, 
5, 6, 7, 8, 9. 


DECLARATIONS. 
See Evidence, 3, 4, 5. 
DEEDS. ‘ 


See Equity, 13, 14, 15, 18, 25. 
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DEMURRER. 
See Practice, 1. 


DORMANT JUDGMENT. 


See Surety, 4. 
EJECTMENT. 


1. A demise in ejectment cannot be stricken out because 
the name of the lessor is used against his consent, if the 
plaintiff offers to indemnify him against all loss, and if 
the use of his name be recessary to the assertion of the 
plaintiff’s rights. Fain vs. Garthroght, : - 6 


2. A party who brings a second action of ejectment, after 
being ousted under a previous recovery against him, 
must produce paramuunt title. Doe, ex dem. Johnson, 
vs. Lancaster, - > . - - - 39 


3. Where the plaintiff inejectment had been in possession 
seven years under color of title, holding adversely : 
Held, that the action was maintainable against a defend- 
ant who had a regular chain of title, but had entered af- 
ter the expiration ofthe seven years. Watkins vs. Wool- 


folk, - . . : . . - 264 


See Equity, 5,6. Limitation of Actions, 10. Possession, 1, 2, 
3. Warranty,1,2,3. Witness, 1, 2. 


ELECTION. 


1. If A make two propositions to buy goods of B, one in 
writing, the other in parol, B has the right to elect 
which he will accept, and if he accepts the written one, 
the writing is the only evidence of the contract. Wool- 


bright vs. Sneed, - - - - - 169 


2. If the letter contains alternative propositions, the ven- 
dor has the right to elect, and an issue may be made be- 
fore the jury, as to which he did elect. Jd. 

VOL. Vv. - 76 
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3. A sells a tract of land to B, taking his notes for the par- 
chase money, and giving his bond for titles when the 
purchase money is paid; A receives one half the pur- 
chase money ; when B sells the land to C, executing 
his deed with a warranty of title; C buying ona fide 
for value, without notice that the legal title is in A. 
After the sale to C, and with knowledge of that fact on 
the part of A, A and B enter into a verbal agreement that 
in payment of the balance of the purchase money due 
from B to A, B shall take up a note made by A to D, 
by substituting his own therefor, with A as his security ; 
and that if A is compelled to pay the debt thus made by 
B to D as surety, then the purchase money due from B 
to A on the original sale of the land, shall be again con- 
sidered as due, and A shall hold the legal title to the 
land as security for its payment. A pays the surety 
debt to D, and sues for and recovers the land from C; 
B dies, and the administrator of B files his bill, asking 
direction of Chancery as to the distribution of the assets 
among the creditors; A and C are both made parties 
to the bill and answer. A claims to be paid his pur- 
chase money ; C€ claims to be paid his damages for the 
breach of the covenant of warranty : Held, that the sub- 
stitution by B of his note in lieuof A’s note to D, is a 
payment of the purchase money due by B to A. And 
if the verbal agreement is considered as of: force, then, in 
Equity, A is not entitled to be paid out of the assets of 
B his purchase money ; and further, that A having elect- 
ed to rescind his original contract with B, by resorting 
to his legal title, and evicting C, by which the estate of 
B is made chargeable upon his warranty to C, A is to 
be held to his election, and shall refund to the estate of 
B, the amount of the purchase money which he has re- 
ceived, with interest Davis et al. vs. Smith et al. - 274 


See Contract,7. Equity,17. 


EQUITY. 


1. The Superior Courts in this State, have power and au 
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thority to grant new trials in Equity causes. Nell vs. 
Snowden, - - : ‘ "= " 


2. A bill filed for a general account and settlement of a 
partnership, may embrace every object necessary to the - 
final and complete adjustment of the concern, without 
being demurrable for multifariousness. Wells and oth- 
ers vs. Strange, - . - - - 


3. It is not necessary that a biil for an account should con- 
tain an offer by the complainant to pay the balance, if 
found against him. did. 


4. All persons interested in the decree to be rendered, 
should be made parties to the bill. bed. 


5. A co-defendant to a bill in Equity, who is made so for 
mere form’s sake, and against whom no decree is pray- 
ed, may be examined as a witness, on the trial of the 
cause, if necessary. Ragan and Key vs. Echols, - 


6. If a complainant chooses to examine a defendant, who 
is primarily liable, he can obtain no decree against him, 
nor against his co-defendant, who is only secondarily li- 
able. Ib. 


7%. No persons are parties defendants to a bill, except such 
as are named as such, and against whom a subpeena is 
prayed. Carey, Assignee, vs. Hulhouse, - - 


8. The amendments to a bill, generally refer to the time 
of suing out the original. They become part of it, and ~ 
with it constitute but one record. Jb, 


9. A copy of the bill and subpcena may be served by a 
private individual, as well as the Sheriff. Id. 


10. Where a defendant, described as such, in the bill, and 
against whom a subpeena is prayed, |is served with a 
copy, and with it, with a subpena, referring to the bill 
in its descriptive parts, and naming other defendants, 
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but not containing Ais name: Held, that such service is 
sufficient to require such defendant to appear and an- 
swer. Ib. 


11. Where a bill is filed by an executor, for the purpose 
of executing the trusts declared by the will, the cestua 
que trusts weed not necessarily be made parties. Beal et 
ux. vs. Crafton, - - . - - - 


12. The Water-lot Co. of the city of Columbus, conveyed 
by deed, to defendants, a piece of ground, upon condi- 
tion that the bargainees should be restricted tothe privi- 
lege of erecting and running a saw-mill, or saw-mills, on 
said premises: Held, that a Court of Equity will not res- 
train, by injunction, the owners from using the build- 
ing on said lot of land, for other purposes than those 
mentioned in the deed, after they have ineurred consid- 
erable expense in the construction thereof, or compel 
them to stop the machinery already in operation, no suf- 
ficient excuse being rendered by the company, for their 
failure or neglect, in not applying at an earlier period. 
Water Lot Co. vs. Brooks ’: Winter, - - - 


13. Though a trust in land need not be created in writing, 
yet, to take the case out of the Statute of Frauds, it must 
be proved by writing, and parol testimony is inadmissi- 


ble for the purpose. Miller et al. vs. Cotton et al. ° 


14, Whenever a case of fraud is made by the bill, parol 
evidence will Le admitted, for the purpose of establish- 
ing that case. But the facts alleging the fraud, must 
be plainly, fully, and distinctly set forth. Ib, 


15. Even in cases of fraud, parol evidence is not regarded 
with favor, and the Court will not act upon it, if it be 
not strong and irrefragible, particularly where there has 
been long acquiescence on the part of the complain- 
ants. Ib. 


16. To justify the specific execution of a parol agreement, 
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its terms and conditions should be precisely stated. If 
the contract, which is sought to be performed, is vague 
and uncertain, or the evidence does not support it, Equi- 
ty will not enforce it. Jd. 


17. If a testator has affected to dispose of property which 
is not his own, and has given a benefit to a person, to 
whom that property belongs, the devisee, or legatee, ac- 
cepting the benefit so given to him, must make good the 
testator’s attempted disposition. For the doctrine of 
election is, he who accepts a benefit under a deed or 
will, must adopt the whole contents of the instrument. 
Ibid. 


18. A Court of Equity will not decree the cancellation of 
conveyances, where any thing has been received, until 
repayment is made. Ib. 


19. Where there is a clear mistake, or other good cause 
for amending a sworn answer, the practice is, to file a 
supplemental answer. Martin vs. Atkinson, - - 


20. Amendments to sworn answers will be allowed, in ca- 
ses of mistake, fraud, surprise, and the discovery of new 
matter, but with great caution and difficulty. There 
is, however, no general rule, and the application is made 
to the discretion of the Court, and each case must de- 
pend very much upon its own merits. Jd, 


21. Amendments will be allowed, after replication filed. 
Ibid. 


22. Where it is made to appear to the Court, upon oath, 
that the defendant intended to swear, when he first put 
in his answer, as he desires by the amendment to be per- 
mitted to swear, it will be allowed. Ib. 


23. Where a purchaser of a tract of land, at Sheriff’s sale, 
refuses to comply with the terms of sale, and the same 


was re-sold for less money, a Court of Equity will not 
e 
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entertain a bill for specific performance of the sale, at 
the instance of the defendant, but will leave him to the 
remedy provided by the Act of 1831. Orr vs. Brown 
etal. - - - - - - : 


24. Where a bill seeks to set aside a Sheriff’s sale, on the 
ground of fraud, by the purchaser, and to enjoin the 
Sheriff from making a title to him, some specific fraudu- 
lent act on the part of the purchaser, must be charged. 
A general allegation of fraud will not be sufficient. 2, 


25. When a contract which is illegal, or opposed to public 
policy, has been executed in whole, or in part, and the 
parties are in pari delicto, neither a Court of Law, nor 
of Equity, will interpose to give relief to either party, 
but will leave the parties where they findthem. Adams 
vs. Barrett, - - - - - - 


26. A judgment creditor does not acquire a specific lien 
upon the equitable estate of his debtor, by the return 
of an execution unsatisfied, but by the commencement 
of a suit in Equity, after the execution has been so re- 
turned. Blake vs. Bigelow et al. - - i 


27. A bill demurrable for multifariousness may be dismis- 
sed by the Court of its own accord. Warthen vs. Brant- 


ley and Daniel, : - - a roa s 
28. This objection is not favored by the Courts. 3. 


29. A bill filed for the settlement of two firms, is not mul- 
tifarious, where the defendant is the same, and the set- 
tlement of the one firm is indispensable to the settlement 
of the other. Id. 


30. One defendant cannot demur for multifariousness, on 
account of the joinder of another defendant, who does 
not object. Jd. 


31. An injunction will not be granted to restrain a mere 
trespass, Without allegations of special facts, showing that 
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a Court of Law cannot afford an adequate remedy. An- 
thony vs. Brooks et al. - - ‘ “ 


See Administrator,6,7. Jurisdiction, 1 to 8. 
ESCAPE. 
See Sheriff, 1 
ESTOPPEL. 


1. If the recovery in a suit, will itself be the cause of ac- 
tion, in favor of the defendant, against the plaintiff, that 
fact will be a good defence to the first suit. Because, 
the. Courts will avoid circuity of action. Sibley vs. 
Beard, - - - - - - 


See Warranty, 4. 
EVIDENCE. 


1. A certified copy of the record of commissions from the 
Executive Office, is the highest and best evidence of the 
fact, that one who appears from his acts, to have been a 
Justice ofthe Peace, ina given county, during a partic- 
ular time, was not a Justice of the Peace during that 
time. Fain vs Garthright, - - ° - 


2. Previous threats may be given in evidence, on a trial 
for an assault with intent to murder, either as a justifi- 
cation, or to rebut the presumption of malice. Howell 

“vs. The State, - - : a < . 


3. When an Act is done to which it is necessary to as- 
cribe a motive, it is always considered, that what is said 
at the time, from which the motive may be collected, is 
a part of the res geste. Monroe vs. The State, - 


4. In general, what a party says, is not evidence in his fa- 
vor, unless it be a part of a conversation, some other 
part of which has been already given in evidence ; but 
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where the declarations of the party accompany the act, 
it becomes a part of the transaction, and is admissible, 


Ibid. 


. The declarations of a defendant, antecedent to the fact, 
are sometimes admissible, as tending to explain and re- 
concile his conduct, and to discover the guo animo with 
which the act was committed. Ib. 


. Threats, accompanied with occasional acts of personal 
violence, are admissible, to justify the reasonableness of 
the defendant’s fears, provided a knowledge of the 
threats is brought home to him. 8. 


. Repeated quarrels may be given in evidence, to establish 
the malo animo, but you cannot go back to a remote pe- 
riod, and prove a particular quarrel, unless it be follow- 
ed up with proof of a continued difference, flowing from 
that source. Ib. 


. The character of the deceased, for violence, may be 
given in evidence, to show the motive of the slayer, 
where there is doubt whether the act was done in self- 


preservation. Jb, 


. Asa general rule, all evidence should be admitted 
which will go to show the state of feeling between the 
parties, at the time the offence was committed. 1b. 


10. The books of a corporation are admissible, to show 
the regularity and legality of their proceedings, but not 
to establish a right against third persons. Hail et al. 
vs. Carey, Assignee, - - - - - 


11. Persons acting publicly, as the officers of a corpora- 
tion, will be presumed rightfully in office, and their of- 
ficial acts will be binding on the corporation, so far as 
third persons are concerned. Jb. 


12. Notice by a Bank, that it will receive on deposit the 
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depreciated bills of other Banks, is no evidence. of the 
insolvency of the Bank making the offer. Daniels vs. 
Kyle and Barnett, - . - - - 


13. Parol evidence is inadmissible, to prove any contract 
different from the written agreement, unless from fraud, 
accident, or mistake, the instrument fails to speak the 
intention of the parties, Wynn, Shannon & Co. vs. 


See Administrators,1. Bankrupt Law,1. Bastardy, 2. 
Contract, 2, 5, 6. Criminal Law, 1. Equity, 13, 14, 
15. Foreign Judgments, 2. Interrogatories, 1, 2, 3,4. 
Limitation of Actions,9. New Trials, 8, 9. Possession, 
2. Promissory Notes,4. Will, 5,6. Witness, 1. 


EVICTION. 


See Warranty, 1, 2, 3. 


EXECUTORS. 


See Admrs. 1. 
EXECUTION. 


i. Under the Judiciary Act of 1799, an execution cannot 
issue until four days after the adjournment of the Court. 
Harris vs. Wetmore, - - - - - 64 


See Constitution, 1,2. Judgment, 2. Sheriff, 2. 
FACTOR’S LIEN. 
See Lien, 1, 2, 3. 
FAILURE OF CONSIDERATION. 
See Contract,9to012. Pleading,1. Promissory Notes, 1, 2. 
FELONY. 


See Criminal Law, 2, 3, 4. 
VOL V. 77 





INDEX. 
FORMER RECOVERY. 
See Possession, 2. Ejectment, 2. 
FOREIGN CORPORATIONS. 
See Attachment, 2. Jurisdiction, 1 to 7. 
FOREIGN JUDGMENTS. 


See Judgments. 
FRAUD. 


See Contract,11,12. Equity, 13, 14, 15,16. 


GARNISHMENT. 
See Promissory Notes, 5. 
GUARDIANS. 
See Admrs $c. 1. 
HONEST DEBTOR’S ACT. 


1. A notice of an application for the benefit of the “Hon- 
est Debtor’s Act,” directed to a firm by their firm name, 
is sufficient. Malendy et al. vs. Hungerford, - - 6544 


See Insolvent Debtors, 1, 2. 
INDICTMENT. 


See Bastardy, 1. 
INDORSEMENT. 


See Partnership, 1. 
INFERIOR COURT. 


See Constitution,1,2. Mandamus, 1, 2, 3. 
INJUNCTION. 


See Equity, 12, 31. 










INDEX. 






INSOLVENT DEBTORS. 






i. An insolvent debtor may, in a great variety of ways, 
under the laws of Georgia, give a preference, bona fide, 
to one creditor over others. Mc Whorter vs. Wright, 
Nichols § Co. - . , ‘ . 555 











2. A covenant by a surety, to pay the debts on which he 
is surety, is a valuable consideration for a grant or con- 
veyance of negroes and other property by an insolvent 
debtor. Ib. 







See Bonds,1. Honest Debtor’s Act, 1. 







ISSUING OF EXECUTIONS. 


See Execution, 1. 







INTERROGATORIES. 






1. Whether, under the Judiciary Act of 1799, it is not the 
duty of the Clerk to name the commissioners and insert 
their names in the commission, before issuing it. Que- 


ry? ‘Tillinghast, Stark § Co. vs. Walton, - 















2. If the relation of the commissioner to either party is 
such as to warrant the inference that he may act under 
a bias, he is not competent. Id, 






3. The clerk of the attorney who sues out the commission 
is an incompetent commissioner. Id. 






4, A student at law in the office of the counsel in the cause 
is an incompetent commissioner. Glanton vs. Griggs, 







JUDGMENT. 










1. As a general rule, a defendant must have notice, actual 
or constructive; otherwise no valid judgment can be 
rendered against him. To this there are several excep- 
tions: 1st. The Legislature may, by express Statute, 
dispense with notice. 2d. Notice before judgment is 
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not essential where the Statute itself provides specific 
means of relief. Flint River Steamboat Co. vs. Foster, 


2. Under the Act of 1829, judgments and executions are 
negotiable, like promissory notes payable toorder; and 
that Act does not repeal the Common Law rule which 
authorized the assignment of the equitable interest in 
a judgment. Price vs. Bradford, - - 


3. A judgment obtained in a county where the defendant 
does not reside, by an acknowledgment of service and 
jurisdiction by the defendant, is void as against subse- 
quent judgment creditors. Ga. R. R. § Bhg. Co. 
vs. Harris et al. - ee . 


See Administrators, 4, 8, 9,17,18. Equity,26. Evzecu- 
tion, 1. Lien, 2,3, 4,5. Jurisdiction,1to7. Practice, 
8. Surety, 1. Sheriff, 2. 


JUDGMENTS, FOREIGN. 


1. A judgment obtained in another State, has in this State, 
the force and effect of adomestic judgment ; yet it may 
be here impeached for fraud, and the jurisdiction of the 
Court which rendered it, inquired into. Davis et al. vs. 
Smith et al. - - - - - - 


2. A judgment properly rendered in another State, with 
an eviction under it, is evidence of a breach of warranty 


in Georgia. Ib. 
See Limitation of Actions, 2. 
JURISDICTION. 


1. There is no Statute Law of Georgia which authorizes 
citizens of a foreign State to be made parties to pro- 
ceedings in our Courts without their consent, and to con- 
clude them by a judgment im personam. Dearing vs. 
The Bank of Charleston, - - ° . 


194 
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2. The Act of 5 Geo. II, held to be of force in Georgia in 
its spirit ; that Act applies to citizens of the State who ab- 
‘scond or depart from the State to avoid the service of 
process, or citizens of a foreign State, who having been 
in the State, depart therefrom for the same purpose. 
Ib. 


3. The property of a citizen of a foreign State, within the 
limits of this State, is subject to the jurisdiction of our 
Courts. Ib, 


4. The jurisdiction of the Superior Courts of Georgia is 
co-extensive with its sovereignty ; yet they conclude by 
their judgments none but parties. Id. 


5. The Courts of this State have no extra-territorial ju- 
risdiction, and cannot make the citizens of foreign States 
amenable to their process, or conclude them by a judg- 
ment in personam without their consent. A judgment in 
personam, rendered against an inhabitant of a foreign 
State, although notice was served upon him by publica- 
tion under the 2d Rule in Equity, held to be a nullity 
astohim. Yo, 


6. In a suit in Chancery against a citizen of this State, 
who has been duly served, and also against an inhabi- 
tant of a foreign State, a decree rendered therein, held 
to be conclusive as between the complainant and the 
citizen of this State, and that it is a complete protection 
to such citizen; and the decree in such a suit cannot be 
enjoined by such foreign citizen, on the simple fact of 
non residence. Ib. 


7. A construction put upon the second rule in Equity, au- 
thorizing service to be perfected by publication in cer- 
tain cases. Ib, 


8. A judgment obtained in a county where defendant does 
not reside, by an acknowledgment of jurisdiction, is 
void as against subsequent judgments obtained in the 
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manner and place prescribed by law. The Ga. R. R. 
§& Bkg. Co.vs. Harris, etal.  - ss . ‘ 


JURY. 


1. No principle or rule of practice, tending to preserve 
the purity of jurors, should, in the slightest degree, be 
abandoned or impaired. Monroe vs. The State, - 


2..A juror will always be heard in his own vindication. © 


Ib. 
See Charge of the Court,1to5. New Trials, 7, 8,9. 


JUSTICE OF THE PEACE. 


1. Where a justice receives the money due on papers 
placed in suit in his Court, before judgment : Held, that 
he is a collecting officer, authorized to receive the money 
and liable to be ruled for it inthe Superior Court, as re- 
ceived in his official capacity. Johnson vs. Hall, - 


See Evidence, 1. 
LAWS OF GEORGIA. 


1. May be thus graduated with regard totheir authority : 
1st. The Constitution of the United States. 2d. Trea- 
ties. 3d. Laws of the United States made in pursuance 
ofthe Constitution. 4th. Constitution ofthe State. 5th. 
The Statutes of the State. 6th. Provincial Laws in 
force 14th May, 1776. 7. The Common and Statute 
Law of England, in force in Georgia. Flint River 
Steamboat Co. vs. Foster, - - - - 


LEGACY. 


See Will, 1, 2, 3. 
LEGISLATURE. 


See Acts of the Legislature, 1, 2, 3. 
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LETTER. 






See Election,2. Sheriff, 2. 


LICENSE. 






See Retail License, 1. 






LIEN. 






1. Possession of the property, actual or constructive, is ne- 
cessary to create a factor’s lien. Kollock et al. vs. Jack- 
son, - - - -. - - - 153 











. The lien of a judgment binds all property from its date, 
and has precedence over, and is paramount toa factor’s 
lien, upon property in his possession, and all other junior 


Ib. 












liens. 









. The lien of a judgment does not vest the legal title in 
the plaintiff, of the property of the defendant, but after 
levy and sale, the title of the purchaser relates back to 
the date of the judgment. Ib. 








. One creditor cannot attack the lien of another, until it 
comes in conflict with his own. Litchton and Barker 


vs. McDougald etal. - - - - - 176 






5. In a contest between attachments and ordinary judg- 
ments, the lien is fixed by the judgment, and not the levy. 


Ibid. 







See Equity, 26. 





LIMITATION OF ACTIONS. 





1. A bond for titles is good color of title, although the pur- 
chase money is not paid. Fain vs. Gurthright, 6 






2. The second section of the Act of 1805, limiting suits on 
judgments obtained in other States, to be brought within 
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five years, is still in force. Branch Bank of Alabama 
vs. Kirkpatrick, - - - ° . 





. Seven years adverse, uninterrupted, and continuous pos- 
session, confers a complete title to lands, in this State. 
Doe ex dem. Johnson vs. Lancaster, - - - 






. The Statute does not run against the plaintiff, in this 
State, during the twelve months he is inhibited from su- 
ing the defendant’s executor, or administrator. Tar- 
ver vs. Cowart, - - : - 






. When the Statute once begins to run, as a general rule, 
it is not stopped by the removal of the defendant out of 
the State. Wynn vs. Lee, Trustee,  - - : 
















6. There is no saving in favor of non-resident plaintiffs, 
under the Statutes of Georgia. Id. 


7. A title to personal property, acquired under the Limi- 
tation Acts of Georgia, will sustain an action for the re 


covery of property. Ib. 


8. Where A holds possession of property in another State, 
until, under the Laws of Limitation of that State, he ac- 
quires title, and B purchases the property of him, and 
brings it to this State; in an action against B, he may 
plead the Limitation Acts of the Foreign State, and his 
title under it, in bar of the action. Jb. 


9. In such acase, an exemplification of the Acts of such 
foreign State, may be read in evidence, under the gen- 
eral issue. Jb. 


10. The Statute of Limitations of this State, not only bars 
the right of action, but the right of entry also. Watkins 
vs. Woolfolk, - : - - - ‘ 


11. The Statute of Limitations is a wise and beneficial 
law, and should be made by the Courts, what it was in- 
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tended to be, a Statute of repose. Dickinson vs. Mc- 


Camey, - - - - 


12. If there be no express promise to pay, the acknowl- 
edgment, in order to avoid the Statute, ought to contain 
an unqualified admission of a present subsisting debt, 
which the party is liable to pay, and not merely that the 
debt was once due. 2. 


13. An acknowledgment in the defendant’s plea, that the 
signature to the note sued on is genuine, accompanied 
with a protestation that the debt has been long since 
discharged, is not such an acknowledgment as will take 
the case out of the Statute of Limitations. Jd. 


See Contract, 3. Pleadings, 1. Possession, 1, 2, 3. 
MAGNA CHARTA. 


1. The words of Magna Charta, that “no freeman shall 
be taken, or imprisoned, or be disseized of his freehold, 
or liberties, or free customs, or be out-lawed, or exiled, 
or any otherwise destroyed, or passed upon, or con- 
demned, but by lawful judgment of his peers, or by the 
law of the land,’ were intended to secure the individual 
from the arbitrary exercise of the powers of Govern- 
ment, unrestrained by the established principles of pri- 
vate rights, and distributive justice. Flint River Steam- 


boat Company vs. Foster, . - - 


MALICE. 


See Evidence, 2. 
MANDAMUS. 


1, Where commissioners are appointed by an Act of the 
Legislature, to carry the same into effect, and the Jus- 
tices of the Inferior Court of the county, are required 
to levy an extra tax to pay the expenses: Held, that the 
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commissioners had such a legal interest as would author- 
ize them to apply for a mandamus against the Inferior 
Court, on their refusal to levy the tax. Manor et al. 
vs. McCall et al. - - - - - 


2. The Superior Court will not control the discretion of 
the Inferior Court, where it cannot be governed by some 
fixed principles, or rule, unless in the case of an arbitra- 
abuse of it. 1b. 


3. But where the law imposes a specific duty, a manda- 
mus will be awarded, to compel the subordinate Court 
to perform that duty. Ib, 


MANSLAUGHTER. 
See Charge of the Court, 3. Criminal Law, 1. 
MAYHEM. 
See Criminal iis 2, 3. 
MULTIFARIOUSNESS. 
See Equity, 2, 4, 27, 28,29, 30. 
NEW TRIALS. 


1. May be granted in Equity causes. Nell vs. Snow- 
den, - - . | 7 ; 


2. A party is not entitled to a new trial on the ground of 
surprise, in the absence of a material witness, when no 
diligence has been used to procure his attendance, 
even though his absense were procured by the improper 
conduct of the other party. Carey, Assigeec, vs. King 
and Hooper, - : - - - - 


3. Anew trial will be granted for disingenuous attempts, 
on the part of the prevailing party, to stifle or suppress 
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evidence, or to thwart the proceedings, or to obtain an 
unconscionable advantage, as where, by letters and per- 
suasions, a witness is induced to absent himself from 
the town in which he lived, on the day on which the 
cause was set down for trial, in order to deprive the 
other party of material testimony. 0. 


4. It is error in the Court, to intimate doubts, in its charge, 
asto thecompetency of evidence admitted before the 
jury. Monroe vs. The State, - - - - 


5. Also, to remind the jury, that the defendant has a chance 
to carry his case up tothe Supreme Court. Jb, 


6. Motions for new trials, on new matter, brought before 
the Court, should be received with great caution. Ib, 


7. Wherever an objection to a juror, which would be good 
ground of challenge to the favor, is not discovered till he 
is sworn, it will be good ground for a new trial. 0. 


8. A juror will be heard in bis own vindication. Jb. 


9. Where there’ has been any improper separation of the 


jury, during the trial, the presumption is, that it ishurt- _ 


ful to the prisoner, and the onus is on the State, to show 
it isnot. Ib. 


See Charge of the Court, 1to 5. Practice,9. Will, 6. 
NON-RESIDENTS. 
See Jurisdiction, 1 %0 7. Limitation of Actions, 5, 6. 
NON-SUIT. 
1. A judgment of non-suit will not be reversed, because 


directed by the Court, without the assent of the party. 
Biggers vs. Pace, : - ~ “ ‘ 
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616 INDEX. 
2. A motion for non-suit will be overruled, where the ja- 


ry might have inferred facts from the evidence, which 
would support the action. Jd. 


See Practice, 4, 5, 6, 7. 
NOTICE. 


See Evidence,12. Honest Debtor’s Act,1. Judgment, 1. 
Jurisdiction, 1 to 7. 


OFFICERS. 


See Evidence, 11. 





ORDINANCE. 
' See Augusta, 12. 
PAROL EVIDENCE. 
See Election, 1. Equity, 13,14,15. Evidence, 13. 
PAROL TRUST IN LANDS. 


See Equity, 13 to 16. 
PARTIES. 


See Ejectment,1. Equity, 4, 11. 
PARTNERSHIP. 


1. After a dissolution, one partner cannot bind his co-part- 

ner by anew contract, as an indorsement, even though 

it be for a debt due by the partners before dissolution. 
Humphries vs. Chastain, - - - - 166 


See Equity, 2, 29. 
. PERFORMANCE. 


See Contract, 4 to 7. 

















INDEX. 
PLEADING. 


1. In Georgia, upon a plea of the Statute of Limitations, 
and in all other cases, the plaintiff is entitled to prove 
new matter, in avoidance of the plea. Henry vs. Pe- 
ters, - - - - - - - 


See Johnson vs. Haill,384. Amendment, 1. Contract, 2, 
7. Ejectment,1. Equity, 4. Limitation of Actions, 9. 
Non-suit,1,2. Practice,1. Promissory Notes, 2,6, 7. 


POSSESSION. 


1. Prior possession will prevail in ejectment over a subse- 
quent possession, acquired by mere entry, without any 
lawful right. Doe ex dem. Johnson vs. Lancaster, - 


2. But where the subsequent possession is acquired by a 
recovery in ejectment, the entry of the defendant being 
lawful, affords a better presumption of right, than the 
prior possession ; and the record of the former recovery 
may be given in evidence, if between the same parties. 


Ibid. 


3. Seven years adverse, uninterrupted, and continuous 
possession, confers a complete title to lands, tenements, 
and hereditaments, in this State. Id. 


See Lien,1,2. Limitation of Actions,1,3. Trust, 1. 
PRACTICE. 


1. The English rule, that when a plaintiff demurs to a 
plea, the demurrer runs through the whole record, and 
it is the duty of the Court to give judgment against the 
party first in default, is not applicable to our Courts. 


Wynn vs. Lee, - - - - ° d 


2. In the argument of a cause before the jury, the party 
entitled to the conclusion shall state to opposing counsel 
the grounds in the pleadings, upon which he expects to 


617 


311 


39 


217 








618 INDEX. 


rely, and the points of law he intends to make to the 
Court, and shall read or present to him the authorities 
he intends to use. And the counsel in conclusion, 
shall be confined to the grounds, points and authorities 
thus exhibited. Ib. 


3. An exception to a declaration taken at the trial term, 
which would not be good in arrest of judgment, will not 
be allowed. Hall et al.vs. Carey, Assignee, - - 239 


4. A rule Nis?, to set aside a non-suit, “ so soonas counsel 
can be heard,” is not returnable absolutely during the 
term, but is to be considered at the convenience of the 
Court. King and Hooper vs. Carey, Assignee, - - 270 


5. If the minutes show no action on such a rule, it will not 
be dismissed for default of plaintiff, but will be consider- 
ed as continued by the Court. But if the opposite par- 
ty move to speed the cause, and the movant shows no 
sufficient excuse, then Quere? Ib. 


6. A rule zisz is sufficiently certain, which sets forth the 
grounds taken so plainly, as to notify the opposite party 
of what he is called to answer, and to enable the Court 
to render a certain judgment on them. Jb. 





7. A rule nisi will not be dismissed for uncertainty, be- 
cause not returnable on a day certain in term. Id. 


8. After a cause has been submitted to a petit jury, either 
party has a right to confess judgment, reserving the lib- 
erty of appeal, with or without the consent of the other 
party. Hicks vs. Ayer, - - : - 298 


9. The 61st rule, requiring a brief of the testimony to be 
filed in all applications for a new trial, is imperative, and 
if not complied with, the rule zzst will ke dismissed. 
Turner vs. Rawson, < rm r - - 399 


See Ejectment,1. Equity, 4, 5,6, 7, 8, 9, .10, 11, 19, 
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20, 21, 22. Justice of the Peace, 1. Limitation of 
Actions,9. Slander, 1. 


PRACTICE SUPREME COURT. 


1. Where the evidence is sufficiently set forth in the Bill 
of Exceptions, to enable the Court to understand and 
decide the points of law excepted to, the Writ of Error 
will not be dismissed. Adams, Admr. vs. Barrett, - 


See Writ of Error, 1, 2, 3. 


PROMISSORY NOTES. 


1. As a general rule, the holder of negotiable paper will — 


be presumed to be a bona fide holder, and will not be 
bound to prove that he has paid value for it, until the 
other party shows a want or failure of consideration, or 
that the note had been lost or stolen before it dame to 
the possession of the holder. Nellvs. Snowden, - 


2. In an action by an assignee on the following instru- 
ment, “I agree to take of Burr, Mizell & Co. a fifty- 
saw cotton gin, cast-steel saws, fine teeth, and improved 
brush, nine inches in the circle ; the gin to be delivered 
at my house by 1st September next. The said Burt, 
Mizell & Co. warrant the said gin to perform well in 
every respect, or they will make it do so at their own 
expense. For which I promise to pay Burr, Mizell & 
Co. or bearer, one hundred dollars, by 1st January, 
1847 :” Held, that failure of consideration might be 
plead and proved. Hodges vs. Hall, - - - 


3. In a suit upon negotiable paper, the defendant will not 
be permitted to raise the question of title, unless it is 
necessary for his defence. Hall, et al. vs. Carey, As- 
signee, - - - - - - 


4, A party who acquires title to a bill or note before due, 
but with express notice of a defect or incumbrance, is 
so far identical with the previous owner, that his decla- 
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rations or admissions while owner, may be received in 
evidence against such party. Gilanton vs. Griggs, - 420 


5. A, the debtor of B, upon a negotiable note not due, is 
summoned by C, the creditor of B, to answer upon pro- 
cess of garnishment; B subsequently transfers the note 
to D, with express notice of the pendency of the gar- 
nishment: Held, that judgment against A, in favor of 
the attaching creditor, may be pleaded in bar of the suit 
of D, the assignee of the paper. Ib. 


6. A note made payable to A, “lawful attorney of B,” is 
payable to A, and may be sued on by him or his ad- 
ministrator, after hisdecease. Austell, Admr.vs. Rice etal. 472 


7. An infant, by prochein ami, may sue upon a note made 


payable to itself. Id. 


See Administrators, 3, 4,5, 10. Bank Check, 1,2. Jus- 
tice of the Peace,1. Partnership, 1. 


PROVINCIAL LAWS. 
See Laws of Georgia, 1. 
PUBLICATION. 
See Jurisdiction,7. Will, 4. 
PURCHASER AT SHERIFF'S SALE. 

See Equity, 23,24. Lien, 3. 

RECORD. 
See Evidence, 1. 

RES GEST. 


See Evidence, 4. 


RETAIL LICENSE. 


1. Where a person obtains a license to retail spirituous li- 
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quors for twelve months, from the Clerk of the Inferior 
Court, according to the provisions of the Act of 1809, 
and pays a valuable consideration therefor, the corpo- 
rate authorities of a City Council, by an ordinance en- 
acted swbseqoent to the date of such license, cannot, with- 
in the limits of the same county, impose and collect any 
additional tax, or impair the rights of the party, acquir- 
ed under the law as it stood at the time such license 
was granted. Mayor, §c. Rome, vs. Lumpkin etal. - 447 


RETURNS. 
See Admrs. 1. 
ROME. 
See Retail License, 1. 
RULE NISI. 


See Practice, 4 to. 
RULES OF COURT. 
? 


See Jurisdiction, 7. 
SERVICE. 
See Equity,9. Jurisdictivn, 1 to 7. 
SET OFF. 


See Administratois, 15, 17, 18. 
SHERIFF. 


1. Where the sheriff arrested a defendant under ca. sa. 
and took a bond for his appearance for /ess than twice 
the amount of the creditor’s claim in good faith: Held, 
that the escape was negligent and not voluntary, and that 
the sheriff might retake the defendant, and discharge an 
attachment for contempt by surrendering him in Court. 
Colley vs. Morgan, - : - -- 18 
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2. A letter addressed by the plaintiff’s attorney to the 
sheriff, authorizing him to allow certain payments in 
calculating the amount due on sundry fi. fas. does 
not give that officer power to enter those sums as cred- 
its upon said fi. fas. Harden etal.vs. Central Bank, - 


See Equity, 9, 31. 
SHERIFF’S SALE. 


See Lien, 3. Equity, 23, 24. 


See Administrators,3. Will, 3. 


SLANDER. 


1. In actions of slander, where the damages assessed are 
less than forty shillings, the plaintiff can have no more 
costs than damages. Hardenvs. Lumpkin, - ° 





SPECIFIC PERFORMANCE. 
See Equity, 16. 
STATUTE OF LIMITATIONS. 
See Limitation of Actions. Pleading, 1. 
STATUTES. 

See Limitation of Actions, 2. 

STEAMBOATS, &e. 
See Constitution, 7. : 

STUDENT AT LAW. 


See Interrogatories, 4. 


SLAVES AND FREE PERSONS OF COLOR. 
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SUBPCNA. 
See Equity,7,8,9,10. Jurisdiction, 7. 
SUPERIOR COURTS. 


See Continuance,1. Jurisdiction,1 to 8. New Trials, 1. 


SUPREME COURT. 


1. Is strictly an appellate tribunal, and corrects only decis- 
ions upon questions actually presented for the determi- 
nation of the Superior Courts. Doe ex dem. Johnson vs. 
Lancaster, ~ - - ~ - ; 39 


See Continuance, 1. 


SURETIES. 


i. A surety, who has paid a judgment against himself and 
his principal, which appears to be dormant, is entitled to 
an order, giving him the control of the same, to test his 
right to use the same for his remuneration. Davenport 
vs. Hardeman, - - - - - 680 


See Administrators, 3, 12,17. Insolvent Debtors, 2. 


TAX, EXTRA. 
See Manor vs. McCall, - - - - $22 
TENDER. 
See Contract, 5, 6, 
THREATS, 


See Evidence, 3, 4, 6,7. 
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TIME. 
See Contract, 1, 2. 
TREATIES. 
See Laws of Georgia, 1. 
TRESPASS. 


See Equity, 31. 
TRIAL BY JURY. 


1. General observations on trials by jury. Flint River 


Steamboat Co. vs. Foster, - - 194 
2. Trial by jury is a privilege that may be waived, and 
when the defendant has an opportunity to demand it, 
and omits to do so, he cannot complain. Ib. 
See Constitution, 1, 2, 4,5,6,7. Jurors,1. Magna Char- 
ta,1. New Trials, 4 to 9. 
TROVER. 
See Will, 3. 
TRUST. 
1. The mere possession of personalty by the cestui que 
trust, does not amount to an execution of the trust, es- 
pecially if the interest of remainder-men are affected. 
Wynn vs. Lee, - - : - - - 217 
See Insolvent Debtors, 2. P 


VENDOR AND PURCHASER. 


See Election,1, 2. Contract,1 to8. Will, 1. 
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WARRANT. 
See Bastardy, 2. 


WARRANTY. 


1. A fraudulent combination between the covenantee and 
the plaintiff in ejectment, will preclude the idea of an 
eviction upon title paramount. Davis et al. vs. Smith 
etal. - - - - - - - 


2. The eviction, to constitute a breach of the warranty of 
title, must be founded on a title paramount. Ib. 


3. The measure of damages for the breach of a covenant 
of warranty of title, is the purchase money, with interest 
from the time of the sale of the land. 2. 


4. If a company composed of A, B & C, sell personalty 
with implied warranty to D, E & F, and D, without a 
title from D, E & F, or from any one claiming under 
them, sells the same property to A, and he is disposses- 
sed, and sues D on an implied warranty ; if A had knowl- 
edge of the defect of the title at the time he bought from 
D, there is no implied warranty from D to A. And if, 
in such a case, there is an implied warranty, it may be 
avoided for fraud, in A’s suppression of the fact that the 
title was not good. Svzbley vs. Beard, - - - 


See Administrators, 4, 13, 15. Election, 3. Estoppel, 1. 
Foreign Judgments, 2. Promissory Notes, 2. 


WATER LOT COMPANY. 
See Equity, 12. 
WILL. 


1. Where a tract of land was devised by a testator, and 
subsequently sold by his son, purporting to be agent, 
who gave a bond as agent, and after his death, the 
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son, as executor, made titles: Held, that the devise, un- 
der the will, was not defeated by such sale, without 
showing some authority from the father to the son, to 
make such sale, as his agent. Beal et ux. vs. Crafton, 


. Asa general rule, specific legacies of a productive na- 
ture, bear interest. b. 


. Where a testator beqeathed to his wife a certain negro 
slave, so long as she should reside on a particular plan- 
tation, and made no other disposition of her, and the ne- 
gro was duly distributed to the legatees under the will: 

- Held, that an administrator de bonis non, §c. could not 
recover possession of the negro after the death of the 
legatee. Bates, administrator, §c. vs. Woolfolk, : 


4. The usual mode in which assent to a will is manifested, 
is by subscribing it, or acknowledging the signature in 
the presence of the witnesses, and ordinarily, the execu- 
tion would constitute sufficient evidence of the testator’s 
knowledge of its contents. Beall vs. Mann, Exr. 


. The presumption is strong against a party preparing a 
will, who takes a benefit under it, and although it will 
not be declared void on that account, strong evidence of 
intention in such a case will be required. 8. 


. In an issue of devisavit vel non, the Court will not re- 
mand the cause for a re-hearing on account of irregular- 
ities on the trial, being satisfied from the testimony, that 
justice has been done, especially if the will itself ap- 
pears to be reasonable, and the Court and jury below 
concur in opinion, as to the capacity of the testator, and 
the fairness of the will. 16. 


WITNESS. 
. A brings ejectment for land, and holds B’s deed as part 


of his claim of title. B is offered as a witness for defen- 
dant, and upon his voir dire states, that he never made 
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the deed under which A claims; that he has given his 
bond for titles to the defendant, and holds his notes, and 
had been notified by him to appear and defend: Held, 
that B was an incompetent witness, Fain vs. Garth- 
right, - - - - - - - 


2. A co-defendant to a Bill in Equity, who is made so for 
mere form’s sake, is a competent witness, if no decree 
be prayed againsthim. Ragan and Key vs. Echols, 


See New Trials, 2, 3. 
WRIT OF ERROR. 


1. The writ of error and citation need not, and ought not 
to be filed until the filing of the original notice, with en- 
try of service thereon. Anderson vs. The Darien Bank, 


2. The writ of error will be dismissed, if no original no- 
tice of the signing and certifying of the bill of exceptions 
is filed, as required by the Statute, nor will an acknowl- 
edgment of service of a copy notice of the filing of the 
bill of exceptions, be considered a compliance with the 
Statute. Id. 


3. The writ of error and citation, if without date, may be 
amended, if there is any thing in the record to amend 


by. Ib. 


FINIS. 
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